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—————»eom 


CHARLES H. DuPONT. 








At a meeting of the bar of the Supreme Court on Saturday, January 
19th, 1878, in the Supreme Court Room, Hon. George 8. Hawkins was 
elected President and George P. Raney, Esq., Secretary. 

On motion, the President appointed the following committee on resolu- 
tions: David S. Walker, Sr., of Tallahassee, R. C. Campbell, of Pensacela, 
and E. J. Vann, of Madison. The committee retired, and after a short 
time reported the following resolutions: 


Resolved, That the bar of Florida has received with feelings of profound 
sorrow the announcement of the death of Hon. Charles Henry DuPont, 
which occurred at the residence of his son-in-law, Captain William B. 
Malone, in Quincy, Gadsden county, Florida, on October 14, 1877. 

Resolved, That in the death of Judge DuPont, Florida has lost one of her 
most distinguished citizens. He was born in Beaufort District, South Car- 
olina, on January 27th, 1805, graduated at Franklin College, Georgia, in 
1826, and removed to Gadsden county, Florida, in 1827, since which time 
he has filled many high and responsible positions both in peace and in 
war, among them the positions of Associate Justice and afterwards Chief- 
Justice of the Supreme Court of Florida. 

Resolved, That in whatever position he was placed he rendered im- 
portant services to his country, for which and for his virtues in private 
life his name deserves to be cherished with grateful and lasting remem- 
brance by his fellow-citizens. 

Resolved, That as a token of our affectionate regard for him as one of 
our brethren, and of our gratitude for his services to our profession and 
our State, we will wear crape on the left arm for thirty days. 

Resolved, That the Supreme Court of this State now in session be re- 
quested. to cause the proceedings of this meeting to be spread upon its 
minutes, and that a copy thereof be sent by the Beceotary to the family of 
the deceased. 


The resolutions were unanimously adopted, and the meeting adjourned. 
Upon the opening of the Supreme Court on the same day, Mr. David 8. 
Walker, Sr., addressed the court as follows: 


May it please the Court: , 

On Tuesday last this court, in compliance with its own will, and the 
unanimous wish of the bar, caused to be entered upon its minutes the fol- 
lowiug order, viz: 

“Tt is ordered that the special business for Saturday, January 19th, 1878, 
shall be the presentation of suitable resolutions on the death of Hon. C. 
H. DuPont, and an expression by the members of the court and bar of the 
esteem in which he was held, for his unblemished character, for his emi- 
nent services as a jurist, and for the ability, learning, dignity, and impar- 








VI IN MEMORIAM. 


tiality with which he for many years presided in this court, first as Asso- 
ciate and afterward as Chief-Justice.” 

The day appointed by your honors having now arrived, I rise at the re- 
quest of my brethren of the bar to offer resolutions passed by them, and to 
give utterance in some measure to my own appreciation of the exalted 
character and services of the illustrious dead. 

Charles H. DuPont was born in Beanfort District, in the State of South 
Carolina, on January 27th, 1805. He lost his father at an early age. His 
mother, judging from the jewel she gave the world in her son, must have 
been what the mother of the Gracchi would have been if she had enjoyed, 
like the mother of Judge DuPont, the chastening influences of the Chris- 
tian religion. Judge DuPont, in his eld age, often spoke of his mother in 
terms of the tenderest filial affection. Although she had been dead for 
many years her virtues were as fully impressed upon his heart, and her 
likeness as clearly photographed upon his memory, as though he had seen 
her but recently. 

When he was about the age of ten years, his mother sent him to be edu- 
cated in the State of Ohio, partly by working on a farm and partly by go- 
ing to school. Whether laboring on a farm or going to school contributed 
most to the formation of the character of the man whose memory we are 
now assembled to honor, I will not undertake to say. When I reflect on 
the thousands of educated men whose hands have learned the art of 
“ picking and stealing,” simply because in youth they had not been taught 
the noble art and duty of earning a living by honest labor, I am disposed 
to think that the mother of Judge DuPont conferred upon her son quite 
as great a blessing when she caused him to be taught to labor on a farm 
with his own hands as when she caused him to be taught the knowledge 
of the school-room and college. 

He was transferred from the farm and school in Ohio to Franklin Col- 
lege in the State of Georgia, where he graduated in the year 1826. His 
college life seems to have been a scene of perpetual sunshine. It wasa 
theme on which he was never tired. He delighted to tell, till his last 
days, with the joy of youth sparkling in his eyes, the names of his class- 
mates, how they stood in their class, and their respective virtues and tal- 
ents; and when, in the recital, he came to the names of those who, like 
himself, bad illustrated their family, or rendered services to their ceuntry, 
his face would glow with an emotion which told better than werds could 
do how sincere was the joy of his heart, how exalted the pride of his soul. 
If they had been his own brothers he could net have rejoiced more in 
their success. I have often thought how wonderfully heaven blessed this 
man in enabling him to be so happy in witnessing the happiness of oth- 
ers. 

Shortly after he graduated, to wit: in the year 1827, he came to Gad- 
sden county, Florida, and purchased a plantation near Quincy, which he 
cultivated, and on which he lived, and at the same time he commenced 
the practice of the law. Strange to say he succeeded both as a planter 
and asa lawyer. The law, though a jealous mistress, not generally toler- 
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‘ating the attentions of her votaries to any but herself, seems in his case to 
have been so enamored of her favorite that she permitted him to engage 
in what pursuits he pleased, and yet granted him her favers. Doubtless 
the ardor of his devotions while at her shrine made amends for his occa- 
sional absences in the worship of others. 

Being successful both at the law and in planting, he soon collected 
about him all the comforts and many of the luxuries of life. He built in 
the town of Quincy an elegant and capacious mansion, which was long 
the seat of refinement and the very home of hospitality—a hospitality so 
admirably dispensed that the guest forgot that he was receiving a favor, 
and felt sure that he was conferring one by partaking of it. Thinking of 
the hospitality of Judge DuPont in those early days, 1 am reminded of 
the description given by the poet Ossian of the hospitality of one of his 
heroes : 

“ The light of heaven was in the bosom of Cathmor; his towers rose on 
the banks of Arha; seven paths led to his halls; seven chiefs stood on the 
paths to call the strangers to the feast; but Cathmor dwelt in the wood 
to.avoid the voice of praise.” 

The voice of his fellow-citizens, however, did not long permit our Cath- 
mor to dwell in the wood of retirement. Soon it called him to be the 
judge of the county court of Gadsden, then to represent his county in the 
House of Representatives, and then in the Senate. 

Returning to the enjoyments of private life, to the practice of his profes- 
sion, and the cultivation of his plantation, his days seemed destined to float 
down the stream of time without a ripple. 

But how little do we know what changes a day may bring about. How 
fallacious are the hopes of man. Amidst the domestic, professional, and 
social bliss which Judge DuPont was at this time enjoying, and expecting 
a long duration of, there came upon the still air, in the year 1836, the wild 
war-whoop of savage Indians, followed by the screams of women and 
children under the inflictions of the tomahawk and scalping-knife. The 
people cast around hurried glances in search of a man suitable to lead 
them to war. They soon found such a man in Charles H. DuPont; him 
they elected their General, and he led them to the field, teaching them on 
the march and in the camp to regard him as a tender father, but in the 
hour of battle as the fierce avenger of murdered women and children, and 
themselves as his instruments. 

It is for the pen of the historian to tell how well he discharged his duties 
as a soldier. 

He continued in the military service till the end of the war, and again 
returned to the walks of private life and the enjoyment of the large estate 
which he had now accumulated. But scarcely had he time to contem- 
plate his fortune before securing debts, arising out of endorsements for 
friends and a banking institution with which he had been connected, 
swept the whole away and left him without a dollar. The accumulation 
of years had vanished ina day. From being a man of great wealth he 
was now penniless. 
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What should he do? Should he give himself up to despondency, and 
spend the balance of his life in making his friends miserable by telling 
them how miserable he was himself? Should he take to the bottle for 
consolation? Should he ask God to terminate his miserable existence ¥ 
Not so, thought Judge DuPont. There were still enough happy people in 
the world to make him happy by looking at them. He was yet in the 
prime of life, and said to himself: “It is true I have lost one fortune, but 
enough of life and strength are left me to make another,” and so without 
a word of repining he went to work and did make another even larger 
than the first. 

Thus again, in the midst of domestic happiness and surrounded with all 
the comforts and luxuries which wealth can give, he was willing thus to 
spend the balance of his days. But his friends said to him, this must not 
be. You must go up higher. You must be one of the Associate-Justices 
of the Supreme Court of our State. You have shown us how to bear 
prosperity and adversity ; you have shown us how to plant and how to 
practice law, how to preside as county judge, how to fight a savage foe, 
how to perform the duties of Representative and Senator, and now we 
want you to go into the Chief Temple of Justice and minister as High 
Priest at her sacred altars. 


** He was not made of stone ; 
But flesh and blood like other men, 
And subject to their kind entreaties.” 

So he accepted the office of Associate-Justice in 1854, and served until 
his term expired, and was then promoted in 1860 to the office of Chief- 
Justice of the Supreme Court of the State, which he continued to hold 
until two and a half years after the late civil war, when the reconstruction 
act of Congress remitted him once more to the sweets of private life. 

The manner in which he discharged his duties as a member of this court 
is best shown by the Florida Reports, from volume six to volume twelve 
inclusive. From a perusal of his opinions in those volumes it will be seen 
that he was an able, honest, learned, studious and industrious judge, and 
these reports will be a noble monument to his memory, so long as men 
shall continue to revere the great principles of our judicial system. But 
his firmness, dignity, gentleness, blandness of manner, bis noble bearing 
and courteous demeanor toward the other members of the court and the 
members of the bar, particularly the younger members, do not and can- 
not and do not appear in the reports, and will be forgotten when his con- 
temporaries shall like himself have passed away. 

When Judge DuPont retired from the office of Chief-Justice into private 
life, after the war, he had become an old man. His fortune which, as we 
have said, was ample, had now again vanished, and he was a poor man, 
for though he was still the owner of large bodies of land, yet, as his lands 
were not saleable and as he had no laborers with whom to cultivate them, 
they became a tax and a burthen instead of a blessing. In addition to 
this, he owed some debts which he could have payed without difficulty in 
previous years, but which now pressed upon him with the weight of a 
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mountain. But he did not repine and despond and die out of his difficul- 
ties as some have done. Far from it. He knew that his respectability did 
not depend on his possessions or on his positions. He recognized the 
truths taught in the couplet— 

‘** Honor and fame from no condition rise— 

Act well your part, there all the honor lies.” 

He would have considered it a greater honor to be a good Justice of the 
Peace than a bad Chief-Justice of the Supreme Court. He would have 
considered it a greater honor to be an honest day-laborer than a dishonest 
President of the United States. 

Nor was his happiness in the slighest degree interfered with by this 
change 1m his circumstances, for his happiness had always been derived, 
not from wealth or power, but from doing the very best he could in what- 
ever situation Providence might please to place him, and in witnessing the 
happiness ef others. 

Under the influence of these teachings he maintained a resolute soul and 
a cheerful face. He sold his fine house in ‘town to pay a debt, and re- 
moved to his plantation in the country where he commenced life in 1827, 
and there, at the age of seventy years, he engaged with his own hands in 
the cultivation of his crops with as much ardor and perseverance as he 
had displayed in his youth. Through the cold of winter and the heat of 
summer, day after day, week after week, month after month, and year 
after year, for eight long years, he was there seen bravely laboring with 
his axe, or hoe, or at the plow-handles. 

But not for one hour during this protracted effort to secure the necessa- 
ries of life for his family did he cease to think of the public welfare. He 
organized an agricultural society in his own county, and by his numerous 
writings and public addresses endeavored to rouse his countrymen from 
the lethargy in which the war had left them into renewed energy and 
prosperity, his daily example being even more eloquent than his words. 

The agricultural society of this State owes it to itself to write a history 
of his efforts in its bebalf. 

At length, his political friends having gained ascendancy in the State, 
Judge DuPont once more heard the voice of his country calling him into 
her service. She desired him to accept the important mission of visiting 
the States of the great Northwest, of setting forth the advantages of his 
beloved Florida, and inviting immigrants to come and live within her 
borders. When this call was made upen him, Judge DuPont was suffer- 
ing as none can suffer, except those who experience a similar calamity. 
He had just lost the wife of his youth, a most lovely and excellent lady, 
to whom he was very tenderly attached. He had been able to bear the 
loss of property, the loss of office, and the pressure of poverty and old 
age without a murmur, but this blow was too heavy for him. At first he 
did not respond to the call, but after an interval of some weeks, by the 
aid of his strong will, he rallied and signified his readiness to enter upon 
the duties assigned him. 
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I can well imagine that at this period he felt the sentiments, if he did 
not use the language, of Fingal: 

“ The days of my years begin to fail; I feel the weakness of my arm; 
my fathers bend from their clouds to receive their gray-haired son. But 
before I go hence one beam of fame shall rise; so shall my days end as 
my years begun, in honor; my life shall be one stream of light to bards 
of other times; I will leave my fame behind me like the last beams of the 
sun when he hides his red head in the West.” 

He visited Tallahassee, the mere shadow of his former self, a noble 
spirit almost disembodied, to make preparations for his long journey, and 
these being completed he immediately commenced it. 

His strong will and great hope of being useful to his State sustained him 
till he reached the city of Minneapolis, in the far Western State of Minne- 
sota. There death laid its cold hand upon him, and we soon received a 
telegram from Col. Stevens and Dr. Fell, to whom the gratitude of Florida 
is forever due for their kindness to him, informing us of his extreme ill- 
ness. <A loving and beloved son hastened to him. He insisted on being 
brought immediately back to his dear Florida, and would listen to no sug- 
gestions of delay. He reached Quincy on October 13, 1877. thanked God 
that he had been permitted once more to see his home, his tamily and his 
friends, and on the next morning, a beautiful Sunday morning, at five min- 
utes to seven o’clock, in the house of his son-in-law, Captain Wm. B. Ma- 
lone, surrounded by his weeping children and friends, and lamented by all 
the people of his State, he calmly yielded up his noble spirit to the great 
God who gave it. 

“To live with fame 
The Gods allow to many, but to die 
With equal luster, is a blessing heaven 
Selects from all he: choicest boons of fate, 
And with a sparing hand on few bestows.” 

I must add that from his earliest manhood, through all the vicissitudes 
of his checkered life, as a lawyer, as a planter, as a statesman, as a judge, 
as a general, iu poverty and in wealth, in prosperity and in adversity, he 
was an humble, ardent, devout, active and leading member ol the Mcih- 
odist Episcopal Church. 

Semper paratus, the motto of his native State, he had adopted as his 
own, and when the final summons came it found him ready. 

Having now contributed my leaf to the chaplct with which we are met 
to crown the memory of our lamented friend, I give way to others who 
will follow me, and who are more able than myself to speak of his servi- 
ces to his country and to delineate the strong points of his intellectual 
and moral character. 


He has done the work of a good man— 
Crown him, honor him, love him ; 
Weep over him tears of woman, 
Stoop manliest brows above him ! 
In conclusion, I have the honor to submit to the court the following 
tribute from the bar, to-wit: (Mr. Walker then read the preceding resolu- 


tions.) 
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Mr. George S. Hawkins then spoke as follows: 


May it please the Court, and Gentlemen of the Bar: 

We meet here to-day to pay a sad but pleasing tribute to the memory 
of the late Hon. Charles H. DuPont. 

He has ceased to live; his decease is but another illustration of the aw- 
ful fiat enunciated in the Magna Charta of our existence, that all must 
die; but we must remember that it is as natural to die as to live, and that 
nature, sooner or later, will énforce her inexorable deerees. 

We meet not here to go through the formal ceremonial of pronoun- 
cing eulogies, replete with fulsome adulation, but we come, I believe, with 
one accord, one heart, one voice, to record a heartfelt testimonial of the 
worth, the merit, and the virtues of our departed brother. Such a testi- 
monial, connected as it will be with the judicial records of the Supreme 
Court of our State, will long remain, and it may possibly become his 
most appropriate epitaph, his most suitable monument. 

It was my good fortune to have formed the acquaintance of Judge Du- 
Pont many, very many years since. This acquaintance ripened into an 
intimacy and friendship which were never lessened or disturbed by any 
untoward event of the efflux of time ; a circumstance unimportant in itself, 
further than it enables me to testify as to his high honor, his integrity, his 
moral and physical ceurage and bravery. 

His patriotism, pure and unselfish, at the first outbreak of our Indian 
wars, impelled him to take the field. He became distinguished as an effi- 
cient officer for his brilliant courage, his manly bearing and chivalry, and 
performed great and valuable service in behalf of his country. 

It may be superfluous to speak of his judicial career that is inscribed on 
the records of eur highest legal tribunal, but we know that he was an 
able, laborious, painstaking judge; that his decisions were replete with an 
intellect of no common order, learning and research—decisions that will 
bear the test of time, of the ordeal of criticism. 

His judicial integrity was never impugned—indeed so perfect was it 
that the very snows from heaven would have sullied the purity of his 
ermine. 

It was the custom of an ancient people on the death of a distinguished 
citizen, in lieu of that praise so often undeservedly lavished upon the dead, 
or that “ fiattery ” that could not “soothe the dull, cold ear of death,” to 
appoint an accuser, whose duty it was descant upon the faults, the vices, 
perhaps the crimes of the departed. The undlemished career and high 
character of Judge DuPont would afford such an accuser no theme for 
accusation, no basis for critical or malicious attack. 

In his later years, adversity had thrown its sombre hue over his declin- 
ing years, and he became the embodiment of the saying of a writer of an- 
tiquity, that a “ virtuous man struggling with adversity is a sight worthy 
of the Gods.” 

We know that he became the recipient of an appointment which weuld 
no doubt have conferred great benefits upon our State. The duties inci- 
dent to the office were too.arduous for his strength, and his health became 
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seriously and alarmingly impaired ; receiving, as he believed, a summons 
from that fell messenger, whose errand there was no gain-saying, he re- 
turned from a distant locality whitber his duties had called him to die in 
the land of his adoption—a land that he loved so well. 

It must have been a great solace to him in his last moments that he was 
surrounded by friends, and that he could surrender his last breath in the 
bosom of his family ; to them a solace equally great by the ministrations 
that love and affection suggest on so sad and trying occasion, and by the 
reflection, that he would not be “by strangers honored, and by strangers 
mourned.” 

In his domestic relations Judge DuPont was irreproachable. I knew 
him only as a husband and a father—as to these he was a model for imita- 
tion ; but Governor Walker has assured us that he was a most affectionate 
son, most scrupulously obeying that beautiful command enunciated in the 
Decalogue, by his ever honoring his father and his mother. Right well 
was the promise contained in the commandment fulfilled. He lived some 
years beyond the span of life allotted to man. 

Judge DuPont was a pious and good man; a christian in the true sense 
of the word. His piety was ever unobtrusive. Devoid of sectarian bit- 
terness or bigotry, it threw a mild and softening influence over his strongly 
marked character; it taught him that charity without which religion is 
nothing ; to love his fellow-man, charity in all things; it taught him to be 
lenient to the faults of others, and tolerant of the moral, religious or 
political opinions of those whose notions and ideas differed from his own. 

Next to the foregoing trait of his character, his great and absorbing 
sentiment was his love of country. Whether in the field, in the halls of 
legislation, or on the bench, he was always the same. His actions in pub- 
lic life were guided by and the results of the purest and most disinterested 
patriotism and a strong pervading sense of duty to his fellow-countrymen 
and the public. No one ever suspected the rectitude of his intentions. 

He will long be remembered by every true Floridian ; his virtues, his 
lofty and elevated character cannot be forgotten; and even after death, 
they will throw forth and leave a lustre upon his memory, like the long 
train of light that follows the sunken sun. 

Peace has its glories, its triumphs, as well as war. As before remarked, 
Judge DuPont fell a victim to a disease engendered by the severity of the 
labors incident te the duties of his appointment. By this, he became as 
much a martyr for the good, the benefit and the prosperity of his State as 
though he had died on the battle field, amid flaunting banners, the shouts 
of contending hosts and the roar of artillery. Well and appropriately 
may be applied to him the somewhat trite lines of the Roman poet :— 

Dulce et decorum est pro patria mori. 
Et moriens dulces, reminiscitur Argos. 

Mr. R. C. Campbell then paid an eloquent and appropriate tribute, which 

has not been obtained for publication. 


Chief Justice Randall then said :— 
I had a limited personal acquaintance with the late Chief Justice DuPont, 
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but brief as it was, I was impressed with the air of candor, probity, christian 
modesty and simplicity which forced itself upon the consciousness of 
every one with whom he heldintercourse. Every feature of his character, 
which has been so well remarked upon by members of the bar, seem but 
te be reproduced as we remember the cheerfulness which beamed frem his 
kindly face on greeting an acquaintance, and the courtly dignity and 
heartiness which graced his bearing marked and distinguished him as a 
gentleman of the olden time. 

The poet has said :— 

‘* We may make our lives sublime, 
And, departing, leave behind us 
Footprints in the sands of time!” . 

Our lamented predecessor not only made his life sublime, but left the 
stamp of his character, his intellectual qualities and his learning, inscribed 
upon a monument more enduring than the “sands of time,” in the hearts 
of his fellow-men, in the pages of the jurisprudence of this, his adopted 
commonwealth, and in the practical discourses and valuable contributions 
to the agricultural and domestic literature of the time, which were so 
frequently welcomed from his busy pen. 

This much, and more, is due from me as a testimonial of his worth. I 
acknowledge that I have always consulted his opinions with a respect 
that was entirely spontaneous, and due to the intrinsic force of the logic 
and the patent integrity impressed in every line. 

The court entirely concurs in the sentiments of the resolutions presented, 
and it is ordered that they be recorded, together with the proceedings of 
the meeting of the bar, in the minutes of the court. 

The court then adjourned. 


IN MEMORIAM. 


~~ 
id 


GEORGE 8S. HAWKINS. 








At a meeting of the members of the bar of the Supreme Court, at the 
court-room in Tallahassee, on the 11th day of June, 1878, on motion of 
Mr. Geo. P. Raney, Chief-Justice Randall was elected chairman and D. L. 
McKinnon secretary. On motion of Mr. D. S. Walker, Sr.,a committee 
of three, consisting of Messrs. C. C. Yonge, D. 8. Walker, Sr., and Angus 
Paterson, were appointed by the chairman to draft suitable resolutions 
commemorative of the late Hon. George S. Hawkins, deceased. The 
meeting then adjourned until 9 o’clock A. M., June 17. 

The members of the bar met pursuant to adjournment, June 17, 1878. 
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The committee, through their chairman, Col. C. C. Yonge, of Pensacola, 
presented the following resolutions, which were adopted : 


The committee, appointed at a meeting of the bar of the Supreme Court 
of Tallahassee on the 11th inst., to prepare resolutions commemorative of 
the late George S. Hawkins, late a member of this bar, and once a mem- 
ber of this court, departed this life on the 15th day of March, A. D. 1878 
at his residence in Marianna, Florida, aged about 70 years. ; 

Judge Hawkins was born in the State of New York, and removed to 
Florida at an early period of its history, about the year 1827, He had 
been intimately associated with the Territorial as well as the State Gov- 
ernment of Florida in various official relations for nearly a half century ; 
and whether as legislator, judge or soldier, had, in all the positions which 
he had been called to fill, exhibited the same fidelity of purpose, devotion 
to high principle, courage, learning and ability, for which he was so justly 
distinguished in private life. 

In commemoration of his virtues, and in testimony of the respect and 
esteem we entertain for our departed brother, be it 

Resolved, That we, as members of the profession of which he was se 
bright an ornament, in commen with the people of the State of Florida, 
deplore the loss we and they have sustained in the death of this distin- 
guished jurist and citizen, a man whose public and private life was without 
stain, and whose example is so worthy of our imitation. 

Resolved, That we tender to his family our sincere sympathy in their 


great affliction. 
Resolved, That the Supreme Court, now in session, be requested to enter 


this testimonial of our esteem and respect for our deceased brother upon 
the minutes of the court, and that the court be requested to adjourn for 


the day. 

The meeting then adjourned. 

Upon the opening of the Supreme Court, June 18, 1878, Col. Yonge ad- 
dressed the court as follows: 

Since the last term of this court a distinguished member of this bar, and 
once an Associate-Justice of this court, has passed from the scenes of earth, 
and his voice, so often heard within these walls, will be heard no more. 
As is stated in the resolutions I am instructed to report to the court, 
George 8. Hawkins departed this life on the 15th day of March, 1878, at 
his residence in Marianna, in the bosom of his family and surrounded by 
his friends. This sad event recalls to the memory the names of many of 
his cotemporaries and friends ; also members of this bench and bar, whose 
names are familiar as household words to the older members of the pro- 
fession—Anderson, Baltzell, DuPont, Wright, Bronson, Carmack, Jordan, 
Samuel J. Douglas, Thomas J. Douglas, Thompson, Semmes, Brockenbo 
rough, Archer, Papy, Hogue, and others, all of whom have gone before 
him to their final account. 

This long death roll most impressively teaches the lesson of the short- 
ness of life and the certainty of death, and is well calculated to dispel the 
delusion expressed in the line: ‘ All men believe all men mortal but them- 
selves.” It also conveys to us the solemn warning: “ Be ye also ready.” 
We know not how soon others may be called on to perform for us the 
same sad rites we now pay to the memory of our departed friend. 

It was my fortune to have had a long and intimate acquaintance with 
Judge Hawkins, dating back to the time when he first came to Florida, 
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which, I think, was in 1827. From that time to the date of his death, 
with occasional intervals, he was connected with the administration of the 
Government in various official relations. In 1829 he was a secretary of 
the Territorial Legislature. Afterwards he represented West Florida, 
which then constituted one Senatorial District, in the Legislature. Then 
he was U. S. District-Attorney for the Western Judicial Circuit.. Then a 
member of the first State Legislature, representing Franklin [county in 
the Senate. Then Judge of the Western Circuit, and Associate-Justice of 
the Supreme Court. After this he was Collector of the port of Apalachi- 
cola, and subsequently a member of the U.S. Congress. At the time of 
his death he was engaged in digesting the laws of the State under appoint- 
ment by Gov. Drew, a work for which he was eminently qualified. Judge 
Hawkins was found equal to the grave and responsible duties of all these 
positions, and discharged them with fidelity and marked ability. 

But our friend found time to serve his country in the field as well as in 
the Cabinet. He had a command in West Florida during the Indian war, 
that ravaged the country from 1835 to 1840, and with the assistance of 
the late Col. Robert Myers and the now distinguished Gen. W. W. Loring, 
of the Egyptian army, as his Lieutenants, he fought and won the battle of 
Alaqua. The courage and gallantry displayed by him in that engagement 
is yet the subject of remark and admiration by the people of Walton 
county, and will not be soon forgetten. But as we all must die, so at last 
has George 8S. Hawkins died, full of years and full of honors. 

[Col. Yonge then read the precediug resolutions. } 


Appropriate remarks, commemorative of the character and services of 
Judge Hawkins, were then made by Mr. D. 8. Walker, Sr., Mr. J. F. 
McClellan and Mr. Raney. 


Mr. Justice Westcott, speaking for the court, said: 

Mr. CHarrRMAN: The resolutions of the bar, which you present, bring 
to our attention the death of another distinguished and eminent jurist of 
the State of Florida, the Hen. George 8S. Hawkins. The court can add 
but little to what is so well expressed by the resolutions which you, as 
the representative of the bar, present for enrollment upon our records. 
We deem it, however, not improper to say something upon this occasion. 
Judge Hawkins was distinguished as a judge. This the records of this 
court disclose. Here, likewise, is found the evidence of his general capa- 
city and faithfulness as a lawyer. 

For years before his death Judge Hawkins had ceased to take any 
prominent part in the public affairs of his State, and as he, upon One oc- 
casien, remarked to me, he felt that he belonged to the past. With the 
great changes in our population he ceased to be so generally well known 
as he was at an earlier period of his life. Then he was prominent in the 
political contests of the times. He then held the banner which many 
followed. He then led, as a leader should lead, with a true courage, a 
thorough devotion, and an untiring industry in the cause he espoused. 

At the time of his death he stood one among the few remaining repre- 
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sentatives of the men who were prominent in the early history of the 
State. After the excited contests of a not uneventful life, he now yields 
his spirit to the God who gave it. No pans of praise are sung by the 
populace; no general cry of mourning is heard. There is something 
more attending his departure, however, than the ephemeral sorrow of the 
crowd or the passing cry of the multitude when one they admire is taken 
from their counsels. 

For years, removed from active public life, he passed the last part of his 
days in the quiet and industrious pursuit of his profession. The contests 
incident to the life of a public man were with him things of the past; de- 
votion to professional duties was, for the most part, remembered and prac- 
ticed. 

Passing away under these circumstances, it is the members of the pro- 
fession to which he belonged and in which he was distinguished, the cli- 
ents that he faithfully served, and the courts te which he gave the benefit 
of his ripe learning and scholarly attainments, that feel his loss. The reso- 
lutions of the bar, which you present, contain but a truthful tribute to his 
sincerity and devotion as a friend, to his general worth, to his nobility of 
soul, and to his bright and cultivated intellect. 

Gentlemen, let us practice in our social relations that true sincerity 
which ever characterized his social life; let us emulate in our professional 
relations that industry and true devotion to the cause of his client which 
was his habit, and if it be the decree of Providence that our years shall be 
as his, let us remember and practice the marked characteristics of our 
friend and brother in the last years of his life. Then, when denied even 
the power of locomotion when he was a sufferer, the subject of disease 
and pain, when he was the head of a family whose education, whose sus- 
tenance, whose all depended upon his labor, he was still eminently cheer- 
ful. Clothed with all of these responsibilities, and the subject of these af- 
flictions, yet his mind was still clear, his wi!) still controlling, his spirits 
still buoyant and bright; in fact, to those who knew him well for the 
past year he seemed to be the simple incarnation of something spiritual— 
to be possessed of something beyond and above the ordinary elements 
that appertain to humanity, as neither age nor pain, nor responsibilities of 
the gravest character, could repress his spirits or cause a shadow of sad- 
ness or despondency to cross his brow. Let us emulate his virtues and 
profit by the rich legacy he has left us. 

It is the order of the court that the resolutions of the bar be spread upon 
the record ; that a copy of the same be forwarded to the family of the de- 
ceased, and that a copy of the proceedings upon this occasion be furnished 
the reporter for insertion in the next volume of the reports of this court. 
It is further ordered, in respect to the memory of the deceased, that no 
business be transacted by this court during this day, and that the court 
adjourn until 9 o’clock to-morrow morning. 
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Page 140, line 8, put a period after “ property.” “ Again” begins a sen- 
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Page 333, 9th line from bottom, insert “ not” between i and therefore. 
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Page 785, 3d line from bottom, for “are” read “ and.” 


Page 790, 11th line from bottom, for “for it appears,” read “ dut it 


appears.” 
Page 832, 11th line from bottom, for “jury” read “ Judge.” 
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For “ cause,” in 9th line, on page 46, read, “‘ clause.” 
For “change,” in 3d line of Head Note No. 5, on page 86, read, “ charge.” 


For “ Section 20, Chapter 4,” on page 288, read, “ Section 50, Chapter 
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For “ that” in 1st line, page 525, read, “ than.” 

For “consti'uted,” on page 541, read, “ constructed.” 

For “ contirmed,” on page 547, read, “ conferred.” 

For “Section 54,” on page 572, read, “ Section 51.” 

For “ Thomp. Dig., 37,” on page 675, read, “ Thomp. Dig., 351, $ 
For “ supplemented,” in 8th line of Head Note No. 7, on page 709, read, 
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‘ supplemental.” 
For “ $572,000,” on page 710, read, “ $472,000.” 
For “ her lessee’s assignor,” on page 771, read, “her lessor’s assignor.” 


For “ 1872,” on page 779, read, “ 1852.” 


For “Chapter 934,” on page 814, read, “ Chapter 734.” 
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OF THE 


SUPREME COURT OF FLORIDA, 


AT A 
SPECIAL TERM, 
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Tue Srate or Fiorma, ex ret. George F. Drew, vs. 
Samvuet B. McLiy, Secrerary or Strate, Crayton A. 
CoweiLLt, ComprroLLeR, AND Witiiam ArcuER Cocke, 
AtTrorRNEY-GENERAL, ConstiruTInG THE Boarp or State 
CANVASSERS. 


1. Whether a vote cast at an election was legally cast, or whether an elec- 
tion held on the day appointed of which due return is made to the 
Board of State Canvassers was a legal election, are judicial ques- 
tions which the Board of, State Canvassers of elections cannot deter- 
mine. The general power and duty of this Board is to ascertain and 
declare who received the majority of votes cast. This is a ministe- 
rial duty, and its exercise may be controlled by mandamus. 

. The words “true vote,” in the statute governing the Board, mean the 
actual vote cast as distinct from the strictly legal vote. Where a re- 
turn is so irregular, false, or fraudulent that the Board is unable to 
determine the actual vote cast, the entire return, under the statute, 
should be rejected. While this power to determine the falsity or 
irregularity is something more than simply counting or computing, 
still such power necessarily appertains to the discharge of every min- 
isterial duty of this character. 

3. Where acts admitted to be done by the answer of respondents in a 
proceeding by mandamus disclose erroneous action and a failure to 
discharge a ministerial duty imposed by law, and a consequent vio- 
lation of right, this court has power to order a Board of State Can- 
vassers to reassemble and discharge their duty. 

4. There is strictly no return to a peremptory writ of mandamus. It is to 
be obeyed. A certificate showing in general terms a performance of 
the several specific acts commanded to be done, is the proper response 
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to such writs. All other matter is surplusage and should be stricken 
out. 

5. Under the statute, the proper and only place for the filing of the original 
certificate of a canvass by the Board of State Canvassers of the votes 
cast at a general election fer Governor in this State, is the office of 
the Secretary of State. Where such an original certificate is filed in 
this court as a response to a peremptory writ commanding a canvass, 
this court should direct its return to its only proper legal place of de- 
posit. While it is the duty of this court to compel the Board of State 
Canvassers to perform their duties, still the canvass mace by them 
under our order is their canvass. This court is not a Board of State 
Canvassers. 

6. Where, in a proceeding by mandamus, the question of the jurisdiction 
of the court has been heard and determined, a protest against the 
jurisdiction interpolated in the certificate of obedience to the per- 
emptory writ should be stricken out. Having determined that we 
have jurisdiction, it is our duty to enforce our order, and that ques- 
tion cannot be thus again raised. 

7. Where a canvass for votes cast for persons at an election for the office 
of Governor of this State is commanded by a peremptory writ, a re- 
sponse showing a canvass of votes cast for other officers is surplus- 
age, which the court of its own motion should strike out. 


Statement of the Case. 


The relator, on the 13th day of December, 1876, filed a 
petition praying that a writ of mandamus should issue 
against S. B. McLin, Secretary of State, C. A. Cowgill, 
Comptroller, and W. A. Cocke, Attorney-General, compo- 
sing the Board of State Canvassers, and entered a motion 
for an order that an alternative writ of mandamus issue in 
accordance with the prayer of the petition, and an order 
was made by the Court directing that an alternative writ 
issue accordingly, returnable December 14th, 1876, at eleven 
o’clock, a. m., and thereupon the following writ was issued : 
Tue Strate or Frorma to Samvet B. McLay, Secretary of 

State, Wittiam A. Cocker, Attorney-General, and Ciay- 


ton A. Cowertt, Comptroller, members of the Board of 
Canvassers of Florida, and to every of them—GreEEtine : 


Wuerrzsas, It has been suggested to us by the petition of 
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George F. Drew that a general election was held on the 7th 
day of November, A. D. 1876, in the several counties of 
this State, for the election of Governor of the State, and 
Lieutenant-Governor thereof, and for members of the As- 
sembly for all the counties of the State and for Senators 
from the several odd numbered Senatorial districts of the 
State, said election being held in pursuance of law and of 
proclamation, duly made by the Secretary of State; that at 
said election, the petitioner, George I. Drew, who was and is 
eligible and qualified to hold the office of Governor of said 
State, was a candidate to be voted for by the voters of said 
State to fill said office, and that besides himself, one Mar- 
cellus L. Stearns was a candidate for said office, and that 
other than himself and said Stearns there was no candidate 
or candidates voted for to fill the same; that by the re- 
turns of the said election received at the office of the Sec- 
retary of State, and now on file in said office, the whole 
number of votes cast at said election for said George F. 
Drew were twenty-four thousand six hundred and thirteen 
(24,613) votes, and the whole number of votes cast for said 
Stearns were twenty-four thousaud one hundred and sixteen 
(24,116) votes ; that in pursuance of law, Samuel B. McLin, 
Secretary of State, William Archer Cocke, Attorney-Gen- 
eral, and C. A. Cowgill, Comptroller, constituting the Board 
of State Canvassers of Elections, assembled, convened and 
organized as such Board, at the office of the Secretary of 
State, on the 27th day of November, A. D. 1876, to canvass 
the votes of said State given at the said election for Elec- 
tors of President and Vice-President of the United States, 
and for Governor and Lieutenant-Governor of Florida, and 
for members of the Congress of the United States, and 
members of the Legislature of Florida; that on their said 
organization of said Board they proceeded to canvass and 
count the vote cast at the said election for Electors of 
President and Vice-President ; that in the making of such 
canvass and count of the electoral vote, as the said George 
F. Drew is informed and believes and avers, the said 
3oard undertook to exercise, and did exercise and usurp ju- 
dicial functions and powers in this: that they went behind 
the face of the election returns from divers counties of the 
State, and did, upon certain affidavits, or pretended affida- 
vits, and upon other pretended evidence, discard the vote 
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of the county of Manatee, and did refuse to canvass and 
count and enumerate the votes of the counties of Jackson, 
Hamilton and Monroe, as shown by the returns of and 
from said counties of said election, and that they deter- 
mined to pursue, and have pursued the same course in the 
canvass and count which they pretend to have made of 
the votes cast at said election for the office of Governor 
and Lieutenant-Governor and members of the Legislature, 
and have refused to count the entire vote of the county of 
Manatee as shown by the returns from said county to have 
been cast in said county for said officers; and have re- 
fused to canvass and count the votes of the counties of 
Jackson, Hamilton and Monroe, as shown by the returns 
from said counties to have been cast at said election for 
said officers; and that said Board, as said George F. Drew 
is advised, have and can exercise no judicial functions or 
powers under the Constitution of this State, or at most only 
quast judicial powers, in the discharge of their duties as a 

oard of State Canvassers of Elections, and that it is and 
was their duty to examine the papers received by the Sec- 
retary of State, and purporting to be election returns of 
said election, and after ascertaining that they appear to be 
genuine, to declare the result of said election as shown by 
said returns; that the said Board of State Canvassers, or a 
majority of them, pretend that they have already con- 
cluded, completed and performed, the canvass of the said 
votes cast at the said election for Govenor and Lieutenant- 
Governor and members of the Legislature, which the said 
George F. Drew denies, and avers that the contrary of is 
true: that they have not, as the law requires, canvassed 
and counted and enumerated the votes cast at said election 
in the counties of Jackson, Manatee, Hamilton and Mon- 
roe, that their said pretended canvass of the returns from 
said counties, if any such has been made, which he does 
not admit, is a nullity, as is their said pretended canvass of 
the returns of the votes of the several counties of the 
State cast at said election for said officers; that by reason 
of the failure and refusal of the said Board to canvass and 
count and enumerate all the votes of all the counties of 
the State cast at said election for thesaid office of Gov- 
ernor, on file in the office of said Secretary of State, and 
upon the completion of the said canvass and count and enu- 
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meration, to do further, as required of them by law in such 
case made and provided, the said Drew is prevented from 
receiving the certificate to which he is entitled certifying 
that he has been elected to said office; that by the failure 
of said Board to canvass and count and enumerate the 
votes of the said counties of Jackson, Hamilton, Manatee 
and Monroe, as shown by the returns of said election on 
file in said office of the Secretary of State, they have made 
it to appear that said Stearns has been elected to said of- 
fice of Governor; whereas, if they had canvassed and 
counted and enumerated the said returns of the votes cast 
in said counties, together with like returns from the other 
counties of the State, it would manifestly have appeared, 
and would manifestly appear, that the said Drew was and 
has been elected to said office; that returns have been re- 
ceived of the said election at the office of the Secretary of 
State from the several counties of the State wherein elec- 
tions have been and were held on said 7th day of Novem- 
ber for the election of Governor and Lieutenant-Governor 
and members of the Legislature, and that it is the duty of 
the said Secretary of State, and the said Attorney-General, 
and the said Comptroller, to meet at the office of the Sec- 
retary of State, and proceed to canvass the returns of the 
said election, and determine and declare who has been 
elected to the said office of Governor of said State as 
shown by said returns; that the said State Canvassing 
Board, in canvassing the return from the County of Jack- 
son, went behind the return of the County Canvassing 
Board of said County and threw out the Campbellton pre-: 
cinct vote where the said George F. Drew received two 
hundred and fourteen majority of the votes cast at said 
precinct, and they threw out the whole vote of Friendship 
Church precinct in said county where the said Drew re- 
ceived one hundred and one majority of the whole vote cast 
at said precinct ; that the said Board went behind the re- 
turn from the county of Monroe and threw out the entire 
vote of one precinct in said county, to-wit : precinct known 
as number three (3), at which said Drew received a major- 
ity of three hundred and forty-two votes (342) of the entire 
vote cast there; said Board refused to canvass and count 
the return from the county of Manatee, in which county, as 
shown by the said returns, the said George F. Drew re- 
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ceived a majority of two hundred and oes (236) votes 
of the entire vote cast in said county; that said Board 
went behind the return from Hamilton county and threw 
out the vote of a precinct in said county that gave the said 
George F. Drew a majority of one hundred and thirty- 
eight (138) votes of the whole vote cast there; that the 
said Board, in throwing out the entire vote cast at said two 
precincts in Jackson county, and at said one precinct in 
Monroe county, and at said one precinct in Hamilton 
eounty, claimed the right to act, and did act upon ew-parte 
affidavits to impeach the returns from said counties; that 
said Drew alleges’ that said Board, in making their said 
pretended canvass of the returns from the said counties of 
Jackson, Hamilton, Monroe and Manatee, exceeded their 
powers, and that they should have confined their canvass 
of said returns to what was shown or appeared on the face 
of said returns, the same not appearing to be unintelligible 
or fraudulent, but genuine and loon de; that said Samuel 
B. McLin, Secretary of State, and William Archer Cocke, 
Attorney-General, and Clayton A. Cowgill, Comptroller, 
have failed and refused to meet and convene and re-assem- 
ble as a Board of State Canvassers and canvass and count 
all the election returns on file in said office of said Secre- 
tary of the said election for the office of Governor, held 
en the 7th day of November, 1876, from each and every 
of the counties in this State wherein an election was held 
for said office, and especially have they failed and refused to 
canvass and count such election returns from the said coun- 
ties of Jackson, Hamilton, Manatee and Monroe, and have 
refused to determine from a canvass and count and enn- 
meration of all the votes cast for the said ofticé of Governor 
at said election in all the counties of the State, as shown 
by said election returns received at the office of the Sec- 
retary of State, who has been elected by the highest num- 
ber of votes to said office as shown by said returns, and as 
such Board to make and sign a certificate as required by 
law containing in words written at full length the whole 
number of votes cast at said election as shown by the said 
returns for the said office of Governor of said State of Flor- 
ida, and the number given for each person voted for for said 
office, and in and by such certificate declare the result of 
said election for Governor of said State; that by reason of 
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said failure and refusal of said Samuel B. McLin, Secretary 
of State, said William Archer Cocke, Attorney-General, and 
said Clayton A. Cowgill, Comptroller, the Board of State 
Canvassers aforesaid, the said Drew has been prevented, 
and is prevented, from receiving and obtaining from the 
said Secretary of State the certificate which is made by law 

ma facie evidence of his election to said office, and to 
which by law he is entitled; that said George F. Drew, the 
petitioner, is entirely without remedy in the premises, un- 
less it be afforded by the interposition of this court through 
writ of mandamus: 

Anp wHEREAS, The said George F. Drew prays that the 
writ of mandamus may be issued by this court and directed 
to the said Samuel B. McLin, Secretary of State, the said 
William Archer Cocke, Attorney-General, and the said 
Clayton A. Cowgill, Comptroller, commanding them forth- 
with to meet and convene and re-assemble as a Board of 
State Canvassers in the office of the Secretary of State, to 
canvass and count all the election returns on file in said 
office of said Secretary of State of the election for the office 
of Governor held on the 7th day of November, 1876; and 
that as such Board of State Canvassers, to canvass and count 
the election returns for the said office from each and every 
of the counties of this State wherein an election was held 
for said office ; and, especially, to canvass and count the said 
election returns from the said counties of Jackson, Hamil- 
ton, Manatee, and Monroe, and to determine from a canvass 
and count and enumeration of all the votes cast for the said 
office of Governor at said election in all the counties of the 
State, as shown by the election returns of said election as 
received at the office of the Secretary of State, who has been 
elected by the highest number of votes to the said office of 
Governor as shown by said returns ; and commanding them 
that they do as such ‘Board make and sign a certificate as 
required by law, containing in words written at full length 
the whole number of votes given at said election as shown 
. by said returns for the said office of Governor of the State 
of Florida, and the number of votes given for each person 
voted for for said office, and in said certificate declare the 
result of said election for Governor of said State; and pray- 
ing that such other order may be had in the premises as jus- 
tice may require : 
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Now, therefore, we being willing that full and speedy 
justice should be done in the premises, do command you, 
Samuel B. McLin, Secretary of State, and you, William 
Archer Cocke, Attorney-General, and you, Clayton A. 
Cowgill, Comptroller, that you forthwith meet, and con- 
vene, and re-assemble as a Board of State Canvassers in the 
office of the Secretary of State, to canvass and count all the 
election returns on file in the said office of the Secretary of 
State, of the said election for the office of Governor held on 
the 7th day of November, A. D. 1876, and that as such 
Board of State Canvassers you canvass and count the elec- 
tion returns for the said office from each and every of the 
counties of this State wherein an election was held for said 
office, and, especially, that you do canvass and count the 
election returns from the said counties of Jackson, Hamil- 
ton, Manatee, and Monroe, and that you do determine from 
a canvass and count and enumeration and tabulation of all 
the votes cast for the said office of Governor at said election 
in all the counties of the State, as shown by the election re- 
turns of said election received at the office of the Secretary 
of State, who has been elected by the highest number of 
votes to the said office of Governor as shown by said re- 
turns, and that you do as such Board make and sign a cer- 
tificate as required by law, containing in words and figures 
written at full length, the whole number of votes given at 
said election as shown by the said returns for the said office 
of Governor of the State of Florida, and the number of 
votes given for each person voted for for said office, and in 
said certificate declare the result of the said election for 
Governor of said State, or that you show cause why you 
have not done so before our Supreme Court at the Capitol 
in Tallahassee at 11 o’clock a. m. on the 14th day of Decem- 
ber, A. D. 1876, and have you then there this writ. 

Witness the Hon. E. M. Randall, Chief-Justice of the Su- 
preme Court of Florida, at Tallahassee, this 13th day of De- 
cember, A. D. 1876, and the seal of said court. 

Frep. T. Myzrs, 
Clerk of the Supreme Court of Florida. 


This writ having, on the 14th day of December, been re- 
turned duly served, the Court ordered that the issues be 
made up by the 16th day of December. On the last named 














DECEMBER. TERM, 1876. 25- 








Drew v. State Canvassing Board—Statement of Case. 








day, the respondents, McLin and Cowgill, filed an answer,. 
and the respondent, Cocke, a separate answer. 
The answer of McLin and Cowgill is as follows: 


In THE Supreme Court oF THE STATE oF FLormpA—SPECIAL 
Term, Decemser, 1876. 


In the matter of the petition of George F. Drew for and 
the alternate writ of mandamus commanding Samuel B. 
McLin, Secretary of State, William A. Cocke, Attorney- 
General, and Clayton A. Cowgill, Comptroller, members of 
the Board of Canvassers of Florida, to reassemble as a Board 
of State Canvassers and count all the election returns on file 
in said office in said Secretary of State of election for the 
office of Governor, held on the 7th day of November, 1876, 
and that as such Board of State Canvassers they do canvass 
and count the election returns-for said office from each and 
every of the counties of this State, wherein an election was 
held for said office, and especially that they do canvass and’ 
count the said election returns from the said counties of 
Jackson, Hamilton, Manatee, and Monroe; and that they 
do determine, from a canvass and count and enumeration 
of all the votes cast for the said office of Governor at said 
election in all-the counties of the State, as shown by the 
election returns of said election as recorded at the office of 
the Secretary of State, who has been elected by the highest 
number of votes to.the office of Governor as shown by said 
returns; and that they do as such Board make and sign a 
certificate as required by law: 


To the Honorable the Supreme Court of the State of Flor- 
ida: 

The said Samuel B. McLin and Clayton A. Cowgill ask. 
leave to say that they protest and aver now and at all times 
that this honorable court has no jurisdiction in the premises 
as set forth in the alternate writ issued in this matter, and 
cannot grant what the petitioner therein prays for and 
which said alternate writ commands to be done, unless good 
reasons are shown why they should not be called upor to act 
as commanded. 

But for answer thereunto, or to so much thereof as is nec- 
essary to answer unto,.the said Samuel B. McLin and Clay-- 
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ton A, Cowgill, two of the respondents in said matter, for 
themselves jointly and severally, pray leave to say: 

That they admit that there was an election held on the 
7th day of November, 1876, as set forth in said alternate 
writ, and that the persons to be voted for at said election 
were as therein set forth. And they further admit that the 
said George I’. Drew was eligible as alleged, and that there 
were no other candidates for the office of Governor except 
the said George I’. Drew and Marcellus L. Stearns as al- 
leged ; but that, according to the best recollection of these 
respondents, there were two or three scattering votes cast at 
said election for persons other than those hereinbefore named 
as candidates for the office of Governor. 

But they deny that, as appears by the returns of the said 
election received at, and on file in, the office of the Secre- 
tary of State, that the true vote cast at said election for 
George F. Drew was twenty-four thousand six hundred and 
thirteen (24,613), and that the true vote cast for said Mar- 
cellus L. Stearns was twenty-four thousand one hundred 
and sixteen (24,116). 

And these respondents, further answering, say that they, 
with the said William Archer Cocke, did convene and or- 
ganize as a Board of State Canvassers at the office of the 
Secretary of State on the said twenty-seventh day of No- 
vember, 1876, and did proceed to canvass the returns from 
all the counties in which an election had been held, and 
continued said canvass until the said Board had canvassed 
and passed upon returns from all the counties in said State, 
and did ascertain from such canvass of the returns from all 
the counties in said State the true vote cast at said election 
for each and every of the persons voted for at said election, 
and did declare the result thereof and certify the same as 
required by the law providing for the holding and conduct 
of said election, as required by the law of said State as en- 
acted in 1868, and as finally amended in 1872, which said 
law was in force at the time of and during the holding and 
conduct of said election, and is still in force now and at the 
time of the filing of the petition and the issuance of the 
writ herein now being answered unto. 

And that said canvass of the said several returns was 
fully completed and ended on the early morning, to wit: 
at the hour of about half-past one o’clock of the sixth day of 
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December, 1876, and the said Board by its unanimous vote 
so declared ; and that nothing remained to be done there- 
after to complete the entire labors of said Board but the 
preparation of the proper certificate of the result thereof as 
had been ascertained, and the preparation of which certifi- 
cate the Board unanimously directed its clerk to prepare, 
which was thereafter done and signed by these respondents 
and duly filed in the office of the Secretary of State, these 
respondents constituting a majority of said Board. That 
said Board then adjourned without day. 

And these respondents, further answering, say that they 
deny that in the canvass aforesaid, in the ascertainment of 
the result of said election, in making up and certifying to 
the same as required by said law of 1868, they were guilty 
of any usurpation whatever. 

And these respondents, further answering, say that in re- 
lation to the said county of Manatee, it appeared from the 
return of said county and from evidence received by said 
Board, that the said return was so irregular and false and 
fraudulent that said Board was unable to determine the 
true vote for any officer or member voted for at said elec- 
tion, and said Board so certified, and they did not include 
such return in their determination and declaration in the 
said certificate of the result of said election hereinbefore 
referred to. 

And these respondents, further answering, say that as to 
the counties of Jackson, Hamilton and Monroe, it was 
shown by evidence that the returns therefrom were sever- 
ally false and fraudulent, and that the Board determined 
from the evidence, with reference to each of said counties, 
what the true vote therein was for each officer and member 
voted fer at such election, and the result of such deter- 
mination was acted upon in declaring the result of said 
election and certifying thereto as aforesaid. 

And these respondents, further answering, say that in the 
action that was had by said Board as aforesaid as to the 
counties of Hamilton and Monroe, the vote of said Board 
was unanimous, and in the action in relation to Jackson 
county the action was by a majority of said Board. 

And further, that as to the said counties, Manatee, Jack- 
zon, Hamilton and Monroe, showing was made and evidence 
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received from both parties, and unanimously acted upon by 
said Board. 

And these respondents, further answering, say that as to 
that part of the suggestion as contained in said writ, that 
said Drew is entirely without remedy, except through the 
intervention of this Honorable Court by its writ of man- 
damus, they respectfully submit that each and every of the 
officers and members voted for at such election have full, 
perfect and ample remedy ; the former through the courts 
of law by relation in the nature of gwo warranto, and the 
latter by and through the respective branches of the Legis- 
lature to which they may claim to have been duly and le- 
gally elected; and that any action which might be ordered 
by this Honorable Court through the writ prayed for 
would have no legal effect upon either forum, who might, 
in the pursuit of the proper remedy, be called upon to act. 

And these respondents further respectfully submit _to this 
Honorable Court, that said Board having canvassed all the 
returns from all the counties in said State, in which an 
election was held on the said 7th day of November, and 
determined and declared who had been elected to any office 
or member by the true vote cast at said election, and made 
and signed the certificate required by law in such case 
made and provided, and adjourned without day, that its 
powers as a Board ceased. Samurt B. McLain, 

Secretary of State. 
C. A. CoweiLt, 


Comptroller. 
Sworn to and subscribed before me this 16th day of De- 
cember, A. D. 1876. Frep. T. Myers, 


Clerk of the Supreme Oourt of Florida. 
J. P. C. Exons, of Counsel for Respondents. 
The answer of Attorney-General Cocke is as follows : 
In THE Supreme Court or THE State or Froripa. 


The State of Florida ex rel. George F. Drew, vs. Samuel B. 
McLain, Secretary of State, C. A. Cowgill, Comptroller of 
Public Accounts, and Wm. Archer Cocke, Attorney-Gen- 
eral for the State of Florida. 


The separate answer of Wm. Archer Cocke to an appli- 
cation before the Supreme Court of the State of Florida for 
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a writ of mandamus against the said S. B. McLin, C. A. 
Cowgill, and your respondent, the said William Archer 
Cocke, filed by George F. Drew and others : 

The said respondent answers and says that he neither de- 
nies nor assents to the statements of law set forth in the 
said paper asking the intervention of the writ of mandamus 

ainst the members of said Canvassing Board. Your re- 
spondent further states that the charge of rejecting the 
votes of Manatee, Hamilton, Monroe and Jackson counties 
is not applicable to him in conducting the canvass for the 
election of State officers, which occurred in this State on 
the 7th of November ultimo. 

He further gtates, it was his opinion that the votes in the 
counties aforesaid should have been counted, and he so in- 
dicated by his vote as a member of the State Canvassing 
Board. 

This respondent, further answering, disclaims that he has 
usurped power as a member of said Board, or advised others 
soto do. But in relation to the allegations in the petition 
for a mandamus, to the contrary notwithstanding, he avers 
that he has followed the law in all respects, and submits 
the questions of law involved in this case to the Honorable 
Court. 

Wm. Arcurer Cocks, 
Attorney-General and ex-officio member of the State Cam- 
vassing Board of Florida. 

The relator then moved to strike out the answer of the 
respondents, McLin and Cowgill, because the same is eva- 
sive, argumentative and uncertain and insufticient, and does 
not state facts so that a judgment of the Court can be 
had thereon. 

Afterwards the following order was made by the Court 
on the 16th of December : 

The motion to strike from the files the answer of the re- 
spondents, Cowgill and McLin, having been argued and 
submitted, it is considered by the Court that as to the re- 
jection by the respondents, as State Canvassers, of the elec- 
tion returns or the papers purporting to be returns from an 
county, the answer be amended so as to set forth and show 
the specific causes and grounds for such rejection, and the 
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defects existing in such returns; and also, that as to the re- 
jection by the said respondents, as such Canvassers, of any 
portion of the votes included in any return from any county, 
the answer be amended so as to set forth the specific causes 
and grounds of such rejection in each and every of the in- 
stances of such rejection; and that the amendments be 
made and filed by Monday, the 18th instant, at 12 o’clock 
at noon. 

On the day last named, the respondents, Cowgill and Me- 


Lin, filed an amended return, which is as follows: 
In Supreme Court, Srecirat Term, Decemper, 1876. 


George F. Drew vs. Samuel2B. McLin e¢ al.—Mandamus. 


And these respondents, the said McLin and Cowgill, in 
compliance with the order of this Honorable Court, make 
these amendments to the return filed to the alternate writ 
of mandamus issued herein: 

And say, that said Board did not include the return 
from said county of Manatee in its determination and 
declaration of the vote cast at said election, upon the ground 
of irregularity and fraud in the conduct of the election 
on said 7th day of November, 1876. 

And these respondents further say: That in the county 
of Clay twenty-nine votes were added to the vote cast for 
George I. Drew, and six votes were added to the vote cast 
for Marcellus L. Stearns, upon the ground that said votes 
had been improperly rejected by the County Canvassers of 
the vote of said county at said election. 

And further, in relation to said county of Clay: That 
four votes cast for George F. Drew at said election were de- 
ducted, and two votes cast for Marcellus L. Stearns were: 
deducted, upon the ground that said votes were cast by 
non-residents of the county. 

And these respondents further say: That in relation to 
the county of Hamilton, the vote of precinct No. 2 was de- 
ducted from the vote cast in said county as appeared from 
the returns upon the ground of gross violation of the elee- 
tion law, and fraud in the conduct of the election. 

These respondents further say: That five votes were de- 
ducted from the vote cast in Hernando county, as appeared 
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from the returns therefrom, upon the ground that said votes 
were illegally cast. 

And these respondents further say that 557 votes were 
deducted from the vote cast in the county of Jackson, as 
appeared from the face of the return, upon the ground of 
irregularity and gross fraud in the conduct of the election. 

These respondents further say: That two votes were de- 
ducted from the vote cast in Leon county, as apparent upon 
the face of the return, upon the ground that said votes were 
illegal. 

And these respondents further say: That the Board de- 
ducted from the vote cast in the county of Jefferson, as ap- 
peared from the return, 61 votes, upon the ground that said 
61 votes were fraudulently cast. 

And these respondents further say: That seven votes 
were deducted from the vote cast in the county of Orange, 
upon the ground that said votes were illegally cast. 

And these respondents further say: That the vote of one 
precinct in the county of Monroe was deducted from the 
vote, as appeared from the return from said county, upon 
the ground of irregularity in the conduct of the election, 
and fraud in the conduct of the inspectors of said election 
in said precinct. 

And these respondents further answering say, as to the 
said county of Manatee: that said Board did not include 
the vote cast in said county as it appeared on the face of 
the return, upon the ground that it appeared in evidence 
that there was such irregularity and fraud in the conduct 
of the election in said county in receiving votes of persons 
not registered, and there being no registration list furnished 
inspectors, and no designation of voting places, and no no- 
tice of election, that said Board could not ascertain the true 
vote. Samuret B. McLuyg + 

C. A. CowerLt. 


Sworn to and subscribed before me this 18th day of De- 


cember, A. D. 1876. 
W. M. MclInrosx, 
Notary Public for Leon County. 


J. P. C. Exons, of Counsel for Respondents. 
And upon the same day the relator filed the following 
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demurrer to the answer of the respondents, McLin and 
Cowgill: 


‘SuprEME Court or Frorma, Dercemser,. Speciar Txpm, 


A. D. 1876. 


State of Florida ew rel. George F. Drew vs. Samuel B. Me- 
Lin e¢ als.—Mandamus. 


The relator, George F. Drew, demurs to the answer of 


‘the respondents, McLin and Cowgill, as amended, on the 
-ground that the same is insufficient in law. 


Points of Demurrer: 


1st. The Board of State Canvassers could not lawfully 
exclude or reject the county return or votes from the county 
of Manatee, or the precinct returns or votes from the other 
counties, stated in the answer to have been excluded or re- 
jected, upon the grounds stated in said return or answer; 
nor could they legally make any addition of votes to any 
returns as stated in said answer. 
2d. The said answer shows that said Board illegally ex- 
cluded the return from the county of Manatee, and made 
the additions to and deductions from the votes as they ap- 
pear by the returns from the other counties mentioned in 
their said answer. 
3d. The adjournment of the Board before having made a 
legal canvass of the votes of the several counties as shown 
by the returns therefrom, is no reason in law why they 
should not re-assemble and canvass the votes of the several 
counties as they appear upon the face of the returns. 
4th. The allegation in the said answer that each of the 
officers and members voted for at said election has his 
remedy as therein stated, is no sufficient reason in law why 
the relator should not have his remedy in the premises by 
mandamus. R. L. Campst tt, 
R. B. Hixon, 
Gro. P. Raney, 
For Relator. 
We certify that the above demurrer is, in our opinion, 
well founded in law, and we further say it is not interposed 
for delay. R. L. Campse tt, 
R. B. Hirtoy, 
Gro. P. Raney. 


December 18, 1876. 
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The respondents, McLin and Cowgill, filed the following 
joinder in the demurrer : 


Respondents join in demurrer. 
J. P. C. Exons, 
Counsel for Respondents. 


The section of the statute defining the powers and duties 
of the Board of Canvassers is as follows : 


Src. 4. On the thirty-fifth day after the holding of any 
general or special election for any State officer, member of 
the Legislature, or Representative in Congress, or sooner if 
the returns shall have been received from the several coun- 
ties wherein elections shall have been held, the Secretary of 
State, Attorney-General, and the Comptroller of Public 
Accounts, or any two of them, together with any other 
member of the Cabinet who may be designated by them, 
shall meet at the office of the Secretary of State pursuant 
to notice to be given by the Secretary of State, and form a 
Board of State Canvassers, and proceed to canvass the re- 
turns of said election, and determine and declare who shall 
have been elected to any such office, or as such member, as 
shown by such returns. If any such returns shall be shown 
or shall appear to be so irregular, false or fraudulent that 
the Board shall be unable to determine the true vote for 
any such officer or member, they shall so certify, and shall 
not include such return\n their determination and declara- 
tion; and the Secretary of State shall preserve and file in 
his office all such returns, together with such other docu- 
ments and papers as may have been received by him or by 
said Board of Canvassers. The said Board shall make and 
sign a certificate, containing, in words written at full length, 
the whole riumber of votes given for each office, the number 
of votes given for each person for each office, and for mem- 
ber of the Legislature, and therein declare the result, which 
certificate shall be recorded in the office of the Secretary of 
State in a book to be kept for that purpose; and the Secre- 
tary of State shall cause a certified copy of such certificate 
to be published once in one or more newspapers printed at 
the seat of government. Chap. 1868, Laws of Florida. 


3 
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R. L. Campbell, R. B. Hilton, and Geo. P. Raney, Egrs., 
for the Relator. 


Brief of Mr. 2. L. Campbell: 


The respondents are, under the act of 27th February, 
1872, purely ministerial officers, possessing no discretionary 
power beyond what may be required to determine whether 
the returns of the County Canvassers are authentic, regn- 
lar, and intelligible. Bloxham vs. State Canvassers, 13 Fla., 
55; Cooley Con. Lim., 621; O’Ferrel vs. Colby, 2 Maine, 
180 ; Mays vs. Freeland, 10 Mo., 630; Atty. Genl. vs. Sturs, 
44 Mo., 223; Bland vs. Rodman, 43 Mo., 257; Atty. Genl. 
vs. Barstow, 4 Wis., 749; Bacon vs. York Co., 26 Maine, 491; 
Taylor vs. Taylor, 10 Maine, 107 ; State vs. Cann, 10 Iowa, 
343; People vs. Vancleve, 1 Mich., 362; Kisler vs. Came- 
ron, 39 Ind., 488. 

The canvass made by respondents, as set forth in their 
answer to the alternative writ, was not the discharge of 
ministerial duty, but the exercise of judicial functions. 
Authorities above cited. 

No authority can be derived from the act of 1872 for the 
exercise of such functions by the respondents ; for either it 
must be so construed as to avoid a conflict with 1 Sec. VI. 
Art. of the State Constitution, (Cooley Con. Lim., 184, Og- 
den vs. Sanders, 12 Wheat., 270,) or it must be declared 
void because of such conflict. 

This is the appropriate remedy to compel respondents to 
perform the ministerial duty of ascertaining the vote from 
all the returns, there being no question as to their authen- 
ticity, regularity, and intelligibility. Bloxham vs. State 
Canvassers, 13 Fla., 55; People vs. Rivers, 27 Ill., 243; 
O’Ferrel vs. Colby, 2 Maine, 180; Mays vs. Freeland, 10 
Mo., 630. 
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Brief of Jr. 2. B. Hilton: 
Construction of the Statute. 


The concluding words of the first sentence of section 4 
are as follows: “Canvass the returns of said election and 
determine and declare who has been elected as shown by the 
returns.” ‘There is no difficulty in deciding that “shown” 
here means shown by the returns. When, in the next sen- 
tence, the same word “shown ” is employed, and no word or 
words to signify how “shown,” what else can be the mean- 
ing than, as before, shown by the returns? The tact that the 
word “appear” is also there used is no indication of any 
other meaning being involved in the word “ shown,” as used 
in the second instance, than as employed in the first. If it 
be answered that the word “ appear” here used would indi- 
cate whatever is told by the face of the returns, and that 
the word “shown” must indicate something apart from, 
and outside of what is exhibited by the “returns,” and in 
addition thereto, the reply is that the word “shown” pre- 
cedes in the sentence the word “appear,” and it cannot be 
that a more comprehensive term preceding one less so is 
intended to enlarge the signification of the latter. The de- 
fects then in the “returns ” covered by the words “ irreg- 
ular, false or fraudulent,” must be such defects as are 
“shown ” by or appear from the “returns ” themselves. 

What is meant by the words “true vote?” Manifestly 
the true number of votes cast and returned. They cannot 
mean the number of lawful voters who voted, for that is 
something utterly impossible of determination by the Board. 
And besides, if that could be determined by them, unless 
they could further determine, not only the number of legal 
votes cast, but for whom cast, they would not advance one 
step towards determining who was elected. 

The duty of the Board as prescribed in the concluding 
sentence seems unmistakably to indicate what has already 
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been said. The certificate there required of them must set 
forth in words, written at full length, the whole number of 
votes given—not legal votes—they are not permitted to de- 
termine, and have no means given them for ascertaining 
the legality of a single vote, much less “ the whole number” 
of such legal votes. 

But the Board can, from the returns, unless they show 
fatal irregularity, fraud or falsehood on their face, (which is 
not pretended,) determine the ¢rwe and actual number of 
votes cast for the several candidates. 

The legality of the votes cast is a question for other tribu- 
nals possessing the constitutional power and the requisite 
machinery for its determination, as the Legislature in each 
branch manifestly has in the case of its members, and as the 
Judiciary has in the case of Governor and Lieutenant-Gov- 
ernor on quo warranto. 

It may be further observed as to the word “shown” used 
here by the Legislature to indicate what is exhibited by the 
“returns ”—it seems to have obtained an almost special and 
specific use by courts and law writers when speaking of 
Canvassing Boards and the bounds and limitations of their 
powers. Cooley Con. Lim., 621-2-3; Brightley’s Election 
Oases, 305-6; 7 Iowa, 200; 36 Wis., 507. 

If, as above stated, the returns be fatally detective, what 
then? Zhe Board must so certify and not include; they 
cannot do something else, such as take testimony, or hear 
evidence from which to obtain, aside from the returns, the 
number of legal votes cast. State vs. Martin, 1S. C., 30. 

In the construction of the statute I have endeavored to 
steer clear of the constitutional difficulty involved in the 
claim made for the Board to the exercise of judicial powers 
in taking of testimony, and hearing of evidence, and making 
a final determination of the rights of parties. 

If the statute has undertaken to give them such a tremen- 
duous and far-reaching power, there ought to be something 
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in its language clearly indicating it. But the power does 
appear in the language of the statute. If conferred, it is by 
reasonable implication, not by express grant. State vs. 
Acting Board, 1 8. C., 30. 

“Powers granted by statute cannot be enlarged by im- 
plication so as to include powers of an entirely different 
nature, as for instance judicial powers, where only minis- 
terial are granted.” 26 Maine, 569. 

The court, if possible, will so construe a statute as to 
avoid a conflict with the constitution. Dow vs. Norris, 4 
N. H., 17; Newland vs. Marsh, 19 IIl., 384. 

What is the constitutional inhibition of the powers 
claimed by, for, and exercised by the Board ? 

It is found in the division of powers of government into 
three separate departments, a principle which lies at the 
very foundation of the American system of free govern- 
ments and of constitutional liberty wherever it exists. 

This division is in no other Constitution with which I am 
acquainted so carefully guarded, especially in the isolation 
and separation of the judiciary, as in that of Florida. Ar- 
ticle III.; Article VI., Sec. 1, 18; Article V., Sec. 17; 
Graham vs. Ponder, 4 Fla., 23; Cooley Con. L., 87; Har- 
denbury vs. Kidd, 10 Cal., 402; Llewellyn vs. Marsh, 36 
Ill., 359 ; Commonwealth vs. Jones, 10 Bush, 725; Chan- 
dler vs. Nash, 5 Mich., 409. 

What is the nature and character of the right as to which 
the Board has rendered its judicial decision ? 

It is the right to the certificate of election to the office of 
Governor. 

That certificate, like any other instrument of title, is 
property, and had an intrinsic value. 7 Bush, 453; Blox- 
ham’s Case, 13 Fla., 55. 

But our Declaration of Rights (8 sec.) says: “ No person 
shall be deprived of life, liberty, or property, without due 
process of law.” 
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By whom is the right to this certificate adjudged against 
George F. Drew and in favor of M. L. Stearns? Not by 
the judiciary, but by a branch of the administrative depart- 
ment of the government, to wit: three members of Gover- 
nor Stearns’ Cabinet. 

But it may be answered that it matters not as regards the 
relator whether he is deprived of the certificate by a minis- 
terial determination or judicial decision on the part of the 
Board. Far otherwise; for if the adverse determination 
is ministerial, it may be controlled, if judicial not. Besides 
the opportunities for, and dangers of, and temptations to a 
lawless, wilful, or corrupt determination, are far greater if 
the Board may go outside of the returns and determine ac- 
cording to their own “sweet wills,” and upon such testi- 
mony as they may choose to admit, the rights of adverse 
candidates to office. 

And so, as the powers of the Board are enlarged and the 
danger from its exercise is increased, is all redress, and 
right of revision of their action, taken away. 

They are inferior judges, with jurisdiction nevertheless 
commensurate with the State, deciding issues of the most 
tremendous import, and yet judges from whose judgments 
there lies no writ of error or appeal ! 

Other refuge failing, we are told to betake ourselves t0 
Sec. 6 of Art. IV. of the Constitution: “ The Legislature at 
its first session after the ratification of this Constitution shall 
by law provide for the registration ;” but surely we need go 
no further. The grant of the transcendent power claimed 
to have been given to the Board by the Legislature was not 
by an act of the first session, but of a session long subse- 
quent to the first. 

The objection taken that the Board having met, and, as 
they allege, having completed the canvass, are functus offi- 
cio, and not subject to the pending process, was one of 
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the questions submitted to the court in the Bloxham case 
(13 Fla.) and ruled upon. See page 72. 

Numerous other decisions to the same effect might be 
cited, but this court having once expressly determined it, 
farther citations might seem impertinent. 

So also as to the plea that the relator has another remedy 
by quo warranto. 

In case of Ellis vs. County Commissioners, 2 Gray, 370, 
the court even granted the mandamus pending a guo war- 
ranto. And why not? Surely it is no new thing for a 
party to seek and procure by one suit the evidence neces- 
sary to maintain his cause in another. ; 

The attention of the court is especially called to the late 
South Carolina cases decided within the last few weeks. 
The language of the South Carolina statute upon which the 
Supreme Court of that State in the late case of State, ex 
rel. Sims, et al., vs. Board of State Canvassers of Elections, 
granted a mandamus to the Board of Canvassers, is as fol- 
lows: “Upon such statements (those of the County Can- 
vassers) they shall proceed to determine and declare what 
persons have been by the greatest number of votes duly 
elected to such offices. They shall have power, and it is 
made their duty, to decide all cases upon protest and con- 
test that may arise, when the power to do so does not by 
the Constitution reside in some other body.” A decision 
could hardly be more directly in point than that of the 
South Carolina Supreme Court in this case. 

In illustration of various points embraced in this discus- 
sion the following citations are made: 27 IIl., 242; 29 IIL, 
419; 2 Ind., 423; 9 Ala., 338; 2 Gray, 370; 7 Bush, 453; 
10 Bush; 17 Ill., 167; 36 Wis., 498. 

In conclusion, I quote the language of the Supreme Court 
of Wisconsin in the case last cited, only varied a little to 
adapt it to the case now under consideration : 

“ A Board of Canvassers of Elections, who illegally and 
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wantonly disfranchise electors by rejecting their votes, com- 
mits a most serious offence, an offence which strikes at the 
very foundation of our system of government, and which 
cannot be too seriously censured. He who, by fraud or by 
wilful disregard of his sworn duty, defeats the will of the 
people as expressed by their votes, commits a political crime 
next to treason, and nearly akin to it, and this court will 
never fail, on any proper occasion, to characterize such an 
offence in befitting terms.” 

Whether or not the respondents have been guilty of the 
great crime here named is not for me, in this foram, and in 
these proceedings, to say. But I do say, and the pleadings 
authorize me to say it, that the will of the people of Flor- 
ida, as expressed by their votes for Governor of the State, 
has been defeated by this State Canvassing Board, as far as 
their action could defeat it. 


Brief of Mr. J. P. C. Emmons for Respondents : 


The State Board in canvassing went behind the face of 
the returns. Relator claims there is no exercise of judg- 
ment or discretion to be exercised by said Board. 

Statute of 1868 (amendment of 1872) requires of the 
Board an examination as to the regularity, false or fraudu- 
lent character of the returns. This necessarily contemplates 
inquiry ; evidence of some kind must be received and 
passed upon. If any evidence is to be received, if any 
judgment or discretion is to be exercised in relation to it, 
then the evidence would be such as would ordinarily be re- 
ceived in any judicial proceeding, and weighed and applied 
in like manner. 

If this be so, then it is contended by the respondents 
that mandamus will not lie to control or direct its exer- 


cise. 
If the Board has acted in relation to all the duties im- 
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posed by the statute, this Court will not/interfere or review 
that action in this proceeding. 

To sustain this view we cite: Towle vs. State, 3 Florida, 
202 ; People vs. Governor, 29 Mich., 320; People vs. Wayne 
Co., 1 Mich., 359; Arberry vs. Beaver, 6 Texas, 457; Ken- 
dall vs. U. S., 12 Peters, 610; Decatur vs. Paulding, 14 
Pet., 509; State vs. Hetzel, 8 Nevada, 309; Clark vs. Mc- 
Kenzie, 7 Bush, 527; 36 Wis., 505. Court say the stat- 
ute pointed out the duty of the Board in wnmistakable 
terms. If the Board did not send for amended returns, the 
Board were bound by the returns by statute. 

If respondents are correct in construing the statute, and 
the Board has completed its labors under it, this Court will 
not call upon it to re-convene; as a Board it is fwnctus 
officio. 

The Bloxham case, 13 Fla., 55, is not one in conflict with 
this view. There it was conceded the Board had not can- 
vassed or acted upon all the returns. 

The case in 43 Missouri, 256, State vs. Rodman, is one 
like the Bloxham case; al/ the returns were not acted 
upon. 

The statute regulated how the vote should be counted. 

The cases cited by petitioners are all in favor of our 
proposition. Wherever the Courts have granted the writ, 
it has been done where a statute of the State controlled. 

If Court should grant the peremptory writ as asked, it 
will call for the counting of the votes cast in Manatee, 
Hamilton, Jackson and Monroe Counties, as it appears 
from the face of the returns, and the Board could not re- 
ject either, even though they should appear or were shown 
to be forged. 

Under such a statute the Court will not direct the Board 
how to do its duty. 

In Hardenburgh et al. vs. Kidd et al., 10 Cal., 402, the 
Legislature conferred upon the Court of Sessions a taxing 
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power. There was nothing in the Constitution of California 
which even impliedly conferred upon the judiciary a tax- 
ing power. The subject is not even referred to in the judi- 
ciary provisions of the Constitution. 

In the case, 5 Mich., 409, Chandler vs. Nash, where the 
act gave to notaries public judicial powers, and authorized 
such proceedings as were in the nature of concurrent juris- 
diction with the established Courts, as recognized by the 
Constitution, the Court held there was no implied power 
to vest such officers with any power but purely ministerial, 
saying notaries were in no way appointed under the Con- 
stitution, but created by the statute. 

In our Constitution, Art. 14, Secs. 2, 3 and 7, are provis- 
ions on the subject, and the Legislature has, under these 
provisions, provided for an inquiry into any abuse of right 
as contemplated in these sections. 

There is nothing in Cooley, as cited by relator, p. 421, 
and the authorities there cited, that is opposed to the idea 
that the statute shall control. (See p. 325 of 29 Mich., 
opinion of Cooley as to some mingling of powers.) 

Sec. 3 of Art. 14 says that a subject of a foreign country, 
when he offers to vote under this Constitution, shall present 
certain evidence, otherwise he shall not be permitted to 
vote. 

The Legislature has fixed, under the Constitution, the 
mode, time and place of conducting and supervising elec- 
tions, and returns, and for a final adjustment of all previous 
action. 

In Pillsbury et al. vs. Aldermen of Charleston, 1 Rich- 
ardson’s New Series, 1868 and 1870, p. 30, the petitioners 
alleged that relator received the majority of the legal votes. 
In case at bar it does not. But the reliance of petitioner 
from this case is that the Board went beyond its power; 
that it must be confined to the express delegation, and not 
act upon implied power. On page 41, Judge Willard says: 
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“‘That portion of the mandate that relates to the declara- 
tion of the election must be regarded as fixing the character 
of proceeding and the issues triable under it.” The statute 
is cited on page 38. They shall declare the election. 


Mr. Justigg Westcorr delivered the opinion of the court 
on the demurrer. 


The view that the Board of State Canvassers is a tribu- 
nal having power strictly judicial, such as is involved in the 
determination of the legality of a particular vote or election, 
cannot be sustained. The Constitution of this State (Arti- 
cle III., and Section 1 of Article VI.,) provides that “the 
powers of the government of the State of Florida shall be 
divided into three departments: Legislative, Executive and 
Judicial; and no person properly belonging to one of the 
departments shall exercise any functions appertaining to 
either of the others, except in those cases expressly provi- 
ded for by this Constitution.” 

“The Judicial power of the State shall be vested in a 
Supreme Court, Circuit Court, County Courts, and Justices 
of the Peace.” 

All of the acts which this Board can do under the statute 
must be based upon the returns; and while in some cases 
the oflicers composing the Board may, like all ministerial 
officers of similar character, exclude what purports to be a 
return for irregularity, still everything they are authorized 
to do is limited to what is sanctioned by authentic and true 
returns before them. Their final act and determination 
must be such as appears from, and is shown by the returns 
from the several counties to be correct. They have no gen- 
eral power to issue subpeenas, to summon parties, to compel 
the attendance of witnesses, to grant a trial by jury, or do 
any act but determine and declare who has been elected as 
shown by the returns. They are authorized to enter no 
judgment, and their power is limited by the express words 
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of the statute, which gives them being, to the signing of a 
certificate containing the whole number of votes arven for 
each person for each office, and therein declaring the result 
as shown by the returns. This certificate thus signed is not 
a judicial judgment, and the determination and declaration 
which they make is not a judicial declaration—that is, a de- 
termination of a right after notice, according to the general 
law of the land as to the rights of parties, but it is a decla- 
ration of a conclusion limited and restricted by the letter of 
the statute. Such limited declaration and determination by 
a Board of State Canvassers has been declared by a large 
majority of the courts to be a ministerial function, power 
and duty, as distinct from a judicial power and jurisdiction. 
Indeed, with the exception of the courts in Louisiana, and 
perhaps another State, no judicial sanction can be found for 
the view that these officers are judicial in their character, 
or that they have any discretion, either executive, legisla- 
tive or judicial, which is not bound and fixed by the returns 
before them. The duty to count these returns has been en- 
forced by mandamus so repeatedly in the courts of the sev- 
eral States of the Union, that the power of the courts in this 
respect has long since ceased to be an open question. Mr. 
Justice Smith, in the very celebrated case of the Attorney- 
General ew rel. Bashford vs. Barstow, (4 Wis., 813,) when 
speaking of the powers of the Board of State Canvassers, 
after reciting their power to “determine” the result of an 
election from the returns, says: ‘ These are not judicial but 
purely ministerial acts.” We must, therefore, decide that 
the general nature of the power given by the statute is min- 
isterial, and that to the extent that any strictly and purely 
judicial power is granted, such power cannot exist. 

This brings us to the consideration of the only remaining 
general question as to the powers of the Board under the 
statute. 

While the general powers of the Board are thus limited 
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to and by the returns, still as to these returns the statute 
provides that “if any such returns shall be shown or shall 
appear to be so irregular, false or fraudulent that the Board 
shall be unable to determine the true vote for any officer or 
member, they shall so certify, and shall not include such 
return in their determination and declaration ; and the Sec- 
retary of State shall preserve and file in his office all such 
returns, together with such other documents and papers as 
may have been received by him or by said Board of Can- 
vassers.” The words true vote here indicate the vote actually 
cast, as distinct from the legal vote. This follows, first, from 
the clear general duty of the Canvassers, which is to ascer- 
tain and certify the “votes given” for each person for each 
office ; and, second, because to determine whether a vote 
cast is a legal vote is beyond the power of this Board. As 
to the words “irregular, false and fraudulent” in this con- 
nection, their definition is not required by the questions 
raised by the pleadings in this case. These respondents 
have not alleged that they have before them any return 
“so irregular, false or fraudulent” that they are unable to 
determine the actual vote cast in any county as shown by 
the returns; and nothing can be clearer than that the count- 
ing of returns sufficiently regular to ascertain the whole 
number of votes given, and signing a certificate, are merely 
ministerial acts. Under these pleadings the genuineness 
and regularity of the particular returns in question here are 
admitted. We will say, however, that the clear effect of 
this clause in the statute is that a return of the character 
named shall not be included in the determination and dec- 
laration of the Board; and that it has power to determine 
the dona jide character of the returns dehors their face. It 
is not within the power of this Board to refuse to count 
some of the votes embraced in a return and to count others 
embraced therein. They must count the whole of the re- 
turn, or must reject it ¢ toto. We will also say that the 
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powers here conferred are ministerial powers. It is true 
that in some respects these powers are something more than 
simple counting or computing, but they are powers which 
necessarily appertain to the discharge of every ministerial 
duty of this character. Their existence is no obstacle to the 
control of such officers by mandamus from a court having 
jurisdiction of the subject-matter. 

In defining the duties of a Board of State Canvassers, 
where there was no like cause to this in the act defining 
their powers, this court, in 13 Fla., 73, said: “Their duties 
and functions are mainly ministerial, but are guas? judicial, 
so far as it is their duty to determine whether the papers 
received by them and purporting to be returns were in fact 
such, were genuine, intelligible, and substantially authenti- 
cated as required by law.” The power to ascertain the regu- 
larity, the genuineness and the honesty of a return, are 
powers of like character to those mentioned and thus de- 
scribed in that case. 

By the statute of 1868 the duty and power of the Board 
of State Canvassers was confined exclusively to the compil- 
ing of such returns of any election as should come to their 
hands from the County Canvassing Boards, and upon com- 
putation of the aggregate vote, as shown by such returns, to 
ascertain who had received the highest number of votes for 
any office, and to certify the result and declare therefrom 
who was elected to any office. 

Under this act it became the duty of the State Board to 
determine ministerially the result, but necessarily, by the 
exercise of discretion and judgment, they must first deter- 
mine that the papers before them were genuine, and that 
they were executed in form and matter substantially ac- 
cording to the requirements of the statute, and that they 
were, in fact and in law, the returns of theelection. This, 
as was said by this court in a former case, was the exercise 
of a quasi judicial power. To the extent here indicated, a 
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judgment in the nature of a judicial function is necessa- 
rily exercised, for if it be otherwise, the whole law is inop- 
erative in respect to the power of the Board to do any act 
whatever. The Constitutional provision that the officers 
of one department of the government are strictly forbidden 
to do any act, or to exercise any function pertaining to any 
other department, unless expressly provided for in the Con- 
stitution, must be taken in connection with the provision 
(Section 5, Article XIV.,) authorizing and requiring the 
Legislature to provide for ascertaining the result from “ the 
returns of elections.” This is clearly an express authority 
for providing that “returns of elections” must be received, 
considered and passed upon by such officers or persons as 
might be designated by the Legislature. And the necessa- 
ry conclusion is that such officers may be authorized by the 
Legislature to inquire into the truth or falsity of the returns 
sent to them, and if, upon such inquiry, they be satisfied 
that tle return does not show the vote actually cast at the 
election, but that it states a falsehood as to that fact, they 
may lay it aside and refuse to count the return as is pro- 
vided in the act of 1872. 

“Tf, as is here alleged by the relator, the respondents 
neglected to examine and include returns duly and legally 
made from several of the counties, and, therefore, but par- 
tially performed what they were by law required to do, it 
must be considered that they have not complied with the 
law, and they must be required to do so by means of the 
process here invoked.” This leads to a careful examination 
of the pleadings herein made. 

The case is before us upon a demurrer to the return of the 
respondents to the alternative writ. The alternative writ 
sets up the counting and computing by the Canvassers of 
the votes given as shown by the returns from certain coun- 
ties named. It alleges that returns of said election from 
the several counties of the State, wherein elections have 
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been and were held on the 7th day of November for the 


election of Governor, have been received at the office of 


the Secretary of State; that there has been a pretended 
canvass of such returns, and that as to the counties of Jack- 
son, Hamilton, Monroe and Manatee, the said Canvassers 
have not confined themselves to a canvass of the returns 
from said counties, although the same were not unintelli- 
gible or fraudulent, but genuine and bona fide. The rela- 
tor then prays direction to such Board of State Canvassers 
that they do canvass and count the election returns for the’ 
oftice of Governor from each and every of the counties of 
the State wherein an election was held for said office, and 
that they do canvass and count the said election returns 
from the said counties of Jackson, Hamilton, Manatee and 
Monroe. The writ then proceeds in the usual and proper 
form, which it is not necessary here to insert. The issues 
presented by the answers, original and amended, are special 
and precise, setting up in each case where the returns from 
any of the said counties were not counted and computed, 
the particular reason and cause for such action by the 
Board. The question arising upon the demurrer is, do these 
answers show sufficient cause in law why the peremptory 
writ ‘should not be awarded? We examine each of the 
reasons assigned in the answer as to the several counties, be- 
ing guided and controlled in our conclusion by our views of 
the powers of the Board as hereinbefore defined. 


As to the County of Jackson: 


The answer sets up that five hundred and fifty-seven(557) 
votes were deducted from the votes cast in the county of 
Jackson, as appeared from the face of the return, upon 
the ground of irregularity and gross fraud in the conduct 
of the election. 

Upon the face of this answer, and in view of the express 
allegations of the alternative writ as to the genuineness, 
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intelligibility and bona fide character of the return of the 
votes cast, the only question raised here is whether, under 
this statute, the Canvassers can reject a return of the 
votes cast, or any of the votes cast, for irregularity or fraud 
in the conduct of the election. 

Whether irregularities or fraud in an election will author- 
ize the rejection of a vote cast, counted and returned in a 
genuine, bona fide return, is a question of law not within 
the power of this Board to determine. If the return was 
regular, genuine and bona fide, as it was admitted to be by 
the pleadings, it was the duty of the Board to count it. 


As to the County of Hamilton : 


The answer alleges that there was a deduction made from 
the votes cast at one precinct, as appeared from the face of 
the return, upon the ground of gross violation of the elec- 
tion law and fraud in the conduct of the election. What 
has been said as to Jackson county covers this case, and 
there is no necessity for repetition. 

As to the County of Monroe: 

The answer alleges that the vote of one precinct was de- 
ducted from the vote as appeared from the return from said 
county, upon the ground of irregularity in the conduct of 
the election and fraud in the conduct of the inspectors of 
said election at said precinct. What has been said covers 
the matter of irregularity in the election. As to fraud in 
the conduct of inspectors at a precinct, it is not a ground 
upon which the Canvassers can reject a return from the 
county which is genuine and bona fide. What is fraud 
in such an inspector is a question of law; so also the 
question whether such fraud by inspectors can vitiate an 
election is a question of law. Both are judicial questions 
beyond the power of the Board to determine. 

4 
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As to the County of Manatee : 


« The answer sets up that said Board did not include the 
return from said county of Manatee in its determination and 
declaration of the vote cast at said election, upon the ground 
of irregularity and fraud in the conduct of the election on 
said 7th day of November, 1876. The matter of irregular- 
ity and fraud here alleged has already been considered in 
the case of other counties. 

The answer alleges further as to this county, that the 
Board did not include the vote cast therein, as it appeared 
on the face of the return, because it appeared in evidence 
that there was such irregularity and fraud in the conduct 
of the election in said county in receiving votes of persons 
not registered, and there being no registration list furnished 
inspectors, and no designation of voting places, and no no- 
tice of election, that said Board could not ascertain the true 
vote. 

A return of votes cast in a county at a general election, of 
which notice is given throughout the State by the proper 
executive authority, no notice of election by local officers 
(county) having been given, is not a return either irregular, 
false, or fraudulent, within the meaning of the statute regn- 
lating and defining the powers and duties of the State Can- 
vassers. 

Like the question of the legality of a vote, this is a ques- 
tion of law to be determined by a court—a judiciai question 
beyond the power and jurisdiction of a ministerial officer 
under the law, constitutional and statutory. A return of 
votes cast in a county at such general election, duly signed 
by acknowledged county officers, and regular in form, of 
which election no notice by county officers as to polling 
places is given, (the time of election being according to the 
general notice,) is a return which the State Canvassers must 
count, as it is neither irregular, false, nor fraudulent within 
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the meaning of the statute. Whether such vote is effective 
to vest the office is a question judicial in its character, which 
this court upon mandamus should no more determine than 
should the State Canvassers. Such Canvassers must count 
such returns, and so this court should order. Whether all 
these votes so returned are legal votes is afflother question, 
which neither the State Canvassers can determine in their 
action, nor should this court determine it when it is sought 
to direct them to perform ministerial duties. 


As to the Counties of Hernando, Orange, and Leon: 


The answer states that a number of votes were deducted 
from the returns of votes cast in said counties because they 
were illegally cast, and that a vote was deducted from the 
return of Jefferson county because it was fraudulently cast. 
These, as we have before said, are questions which the law 
does not authorize the Board to determine. They must 
count these returns, as they admit them by the pleadings to 
be returns within the meaning of the statute. They no- 
where allege the returns to be so “ irregular, false, or frau- 
dulent,” that they cannot determine the vote cast from 
them. 

As to the County of Clay Z 


The answer states that 35 votes were added upon the 
ground that said votes had been improperly rejected by the 
County Canvassers of the vote of said county at said elec- 
tion, and that six votes cast were deducted upon the ground 
that said votes were cast by non-residents of the county. 
It follows from the view we have taken of the law applica- 
ble to the powers and duties of the State Canvassers, that 
any statement of votes by precinct inspectors, which were 
not included in the canvass made by the County Canvassing 
Board, cannot be counted by the State Board, the powers 
of the latter being confined by law to counting only such 
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votes as are duly returned by the County Board. Such 
votes cannot be legally included in the estimates of the 
State Canvassing Board. 

The question of jurisdiction raised in the, pleadings, as 
well as the other questions of practice and power, are all 
adjudicated in the case of the State on the relation of Blox- 
ham vs. The Board of State Canvassers, 13 Fla., 74, 5-6, 
and it is unnecessary to repeat here what is there said. 

Under the pleadings, and the Constitution and statute as 
applied to them, our judgment is that the demurrer must 
be sustained and the peremptory writ must be awarded. 


On the 22d day of December, after the reading of the 
foregoing opinion, the respondents, McLin and Cowgill, 
moved for leave to file an amended answer to the alterna- 
tive writ, setting forth the character of the election returns 
as the same appear upon their faces; but on the next day 
this motion was withdrawn, and the judgment of the court 
sustaining the demurrer, and directing the issuance of the 
peremptory writ, was entered, as follows : 


“This day came the parties by their attorneys, and there- 
upon the matters of law arising upon the relator’s demurrer 
to the answers, original and amended, of the respondents, 
being argued, it seems to the court that the said answers 
and the matter therein contained, are not a suflicient an- 
swer in law to the alternative writ issued herein, and that 
said return is insufficient. Therefore it is considered that 
a peremptory writ be awarded directed to the said Samuel 
B. McLin, Secretary of State, Willam Archer Cocke, Attor- 
ney-General, and Clayton A. Cowgill, Comptroller, Board 
of Canvassers of Elections of the State of Florida, command- 
ing them that they forthwith meet and convene and reas- 
semble as a Board of State Canvassers in the office of the 
Secretary of State, to canvass and count all the election re- 
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turns on file in the said office of the Secretary of State of 
the said election for the office of Governor, held on the 7th 
day of November, A. D. 1876, and that as such Board of 
State Canvassers they canvass and count the returns for 
said office from each and every of the counties of this State, 
wherein an election was held for said office, and, especially, 
that they do canvass and count the said election returns 
from the said counties of Jackson, Hamilton, Manatee, and 
Monroe, and that they determine from a canvass and count 
and examination and tabulation of all the votes cast for the 
said office of Governor at said election in all the counties of 
the State, as shown by the election returns of said election 
received at the office of the Secretary of State, who has been 
elected by the highest number of votes to the said office of 
Governor as shown by the said returns, and that they do, 
as such Board, make and sign a certificate, as required by 
law, containing in words and figures written at full length, 
the whole number of votes given at said election as shown 
by said returns for the said office of Governor of the State 
of Florida, and the number of votes given for each person 
voted for for said office, and in said certificate declare the 
result of the said election for Governor of the said State. 

“ And that they do perfectly execute this writ on or before 
the 27th day of December, A. D. 1876, and how they shall 
have executed it make return to our Supreme Court on 
that day by four o’clock P.M. in writing, to be filed in the 
Clerk’s office of said court.” 


The peremptory writ was issued pursuant to the judg- 
ment of the court, and served upon the respondents. 

On the 27th day of December, at 1.30 P. M., the Attor- 
ney-General filed a paper purporting to be an answer to the 
peremptory writ, in which he states that on the 25th of 
December he made application to the Secretary of State, 
McLin, to know upon what day he would convene the 
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Board of State Canvassers to execute the judgment of the 
court, and that he replied, “ Not to-day, Christmas being a 
holiday ; to-morrow you will be notified.” That on the 26th 
he received a notice from the said Secretary of State to meet 
with him and the Comptroller on the 27th, at eleven o'clock 
A. M., for the purpose of making the re-canvass as ordered 
by the court; but that on the 27th, before the hour of eleven 
A. M., he received another notice from him withdrawing 
the former, and that thereupon he requested of the Secretary 
of State and obtained immediate access to the election re- 
turns; that he made a canvass of the same, the result of 
which he gives as follows: The whole number of votes 
cast for the office of Governor 48,732; and that of these 
Geo. F. Drew received 24,613, M. L. Stearns 24,116, D. S. 
Walker 1, and W. L. Hutchings 1, and one blank. In 
this answer he also reports having made a canvass of the 
votes cast for Lieutenant-Governor, and gives the result of 
the same, and appends to the answer a tabulated statement 
of the number of votes cast in each of the several counties 
for the office of Governor and Lieutenant-Governor. 

On the same day, at four o’clock P. M., the Secretary of 
State, McLin, who was chairman of the Board, reported to 
the Court, in writing, that the Board had organized for the 
purpose of re-canvassing the votes for Governor in obedience 
to the order of the court, and was engaged in making the 
canvass, and would report to the court at the earliest prac- 
ticable moment. 

On the 28th of December, the Secretary of State, McLin, 
and the Comptroller, Cowgill, made a return to the peremp- 
tory writ, the same consisting of a certificate under section 
4 of the statute heretofore set out, and which is more fully 


explained in the opinion of the court following hereafter, 


giving the whole number of votes cast at the election and 
given for each office, and for each person for each office, and 
members of the Legislature, and of the following paper pur- 
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porting to be both a protest and return of the result of a 
cauvass of votes cast for Governor and Presidential Electors: 
“The said Samuel B. McLin, William A. Cocke and Clay- 
ton A. Cowgill, members of the Board of Canvassers of the 
State of Florida, acknowledging service upon them in due 
form of the writ of mandamus issued by order of the Su- 
preme Court, in the above entitled proceeding, and taking 
cognizance of the orders therein, both general and special, 
and particularly the requirement making report of the ac- 
tion of said Board, under the said writ, due to the said court 
at the hour of four o’clock P. M., of December 27, beg leave 
respectfully to make return to the court in discharge of its 
orders in the premises, and also of said writ, requesting that 
this, their return, may be accepted in discharge thereof. 
First. They respectfully, but as of right, enter their pro- 
test against doing, and being required to do, any and all the 
things of them ordered by the said writ of the said Supreme 
Court; and in connection therewith they deny that the 
court could rightfully take jurisdiction of the said proceed- 
ing and assume to issne said writ against them, because 
they say the election, the returns of which they are directed 
now to re-canvass, was a mixed election, being partly for 
officers of the State of Florida and partly for Representa- 
tives in Congress, of which election they say they were 
officers within the meaning of Section 5515 of the Revised 
Statutes of the United States; and being such officers, they 
say they were bound to observe every duty by the law of 
Florida imposed upon them in regard to such election, sub- 
ject to the pains and penalties, by the said section prescribed, 
for neglect or refusal to perform such duties. And as they 
were not at liberty, under the said election law of Florida 
to separate the returns for Representatives in Congress from 
the returns for State officers, for purposes of canvass and 
count, neither can the court make order requiring them to 
canvass said returns separately and by different rules, 
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They farther say in protest that as such Board of Can- 
vassers they did heretofore, to-wit: on the day of the 6th 
instant, assemble, and, as in their judgment, they thought 
required by the law of Florida, section 4 of the act approved 
February 27, 1872, canvass the returns of the election held 
November 7, 1876, being the same returns they are now by 
the court ordered and required to re-canvass; that in such 
former canvass some of the said returns were contested for 
alleged irregularity, falsity and fraud, in which case proof 
was heard by the Board to ascertain, if possible, the true 
vote cast for the several candidates in the counties or pre- 
cincts of counties so contested, with result that in some in- 
stances the aggregate of votes as it appeared on the face of 
some of the returns was changed by the Board to correspond 
with the aggregate of the true vote, as the same appeared 
by the evidence, while in other cases the returns were en- 
tirely rejected, and that, in conclusion of the inquiry, the 
majority of the’Board did determine and declare, as to them 
appeared right, just and lawful, that the candidates for Gov- 
ernor received votes as follows: 

Marcellus L. Stearns received 23,666 votes ; 

George F. Drew received'23,208 votes. 

And that the candidates for Lieutenant-Governor re- 
ceived as follows: 

David Montgomery received 23,578 votes ; 

Noble A. Hull received 23,273 votes. 

And that the candidates for Congress received as follows: 

William J. Purman received 12,356 votes ; 

R. H. M. Davidson received 12,061 votes ; 

Horatio Bisbee, Jr., received 11,289 votes ; 

Jesse J. Finley received 11,148 votes. 

And that the® candidates for Presidential Electors re- 
ceived as follows: 

Frederick C. Humphreys received 23,849 votes ; 

Charles H. Pearce received 23,844 votes ; 
































DECEMBER TERM, 1876. 57 








Drew v. State aonunng © Board—Statement of } Case. 





Thomas W. Long received 23,843 votes ; 

William H. Holden received 23,848 votes ; 

James E. Yonge received 22,923 votes ; 

Wilkinson Call received 22,919 votes ; 

Robert B. Hilton received 22,921 votes ; 

Robert Bullock received 22,919. 

And that candidates for other offices involved in the said 
election, each received the number of votes set opposite his 
name, the same being considered his true vote, all which 
will more fully appear by reference to the certified declara- 
tion of result on file in the office of the Secretary of State, 
whereupon the said Board did, by resolution passed, adjourn 
their session sine die, and cease to have legal existence, in- 
somuch that it is not possible for any court to reassemble 
them or revive their functions for any purpose whatever. 

Wherefore, in nowise abating our respect for the court, 
we declare of the re-canvass now hereinbelow returned to 
the court, made in conformity to the rules laid down for 
such re-canvass in the decision promulgated by the Court 
in the above entitled cause, and, on account of such rules, 
attaining another and different result from the first, and 
in our judgment, only lawful canvass, that we regard it as a 
return void of effect. 

And we respectfully pray the Court that this protest may 
be admitted as part of such return, and become of the rec- 
ord of the Court. 

And now, obediently to the order and writ aforesaid, the 
undersigned, having in the first place re-assembled as a 
Board of Canvassers of the State of Florida, proceeded to 
re-canvass the returns of the several counties of the election 
for Governor, taking for the purpose the returns now on file 
in the office of the Secretary of State; and they return the 
following as the determination and declaration of the result 
of such re-canvass, to-wit: 

Of the candidates for Governor— 
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George F. Drew received 24,179 votes ; 

Marcellus L. Stearns received 23,984 votes. 

And the undersigned make further return to the Court, 
and say that, though not ordered so to do by the Court, for 
various reasons they deemed it best to make, while re-as- 
sembled as a Board as aforesaid, a re-canvass of the said 
returns of the said election on file in the oftice of the Secre- 
tary of State of and concerning the election of other officers 
voted for at said election, for which the court is respect- 
fully referred to the certificate of the result of the election 
herewith appended as part of this return. 

And the undersigned further inform the court that we 
regard our former canvass of the returns of the election 
for electors for President and Vice-President of the United 
States, on file in the office of the Secretary of State, as con- 
elusive; yet, in view of the decision of the Supreme Court 
we have re-examined the said returns and find that a re- 
canvass of them, according to the said decision, would show 
that of the candidates for said electors— 

Frederick C. Ilumphreys received 24,215 votes ; 

@harles H. Pearce received 24,211 votes; 

/Thomas Long received 24,209 votes ; 

William H. Holden received 24,215 votes ; 

James E. Yonge received 24,004 votes ; 

Wilkinson Call received 24,001 votes ; 

Robert B. Hilton received 24,001 votes ; 

tobert Bullock received 24,001 votes ; 

All of which is respectfully submitted. 

Sam. B. MeLry, 

Secretary of State and Chairman Board of State Canvassers, 
C. A. CowaiL1, 

Comptroller of Public Accounts.” 


On the same day the Attorney-General filed the follow- 
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ing protest against said return of the Secretary of State and 
Comptroller : 
To the Supreme Court of the State of Florida: 

I ask permission of the court to file this my protest 
against the return of §. B. McLin and C. A. Cowgill, mem- 
bers of the Board of State Canvassers, in the above stated 
case: 

ist. I protest against the return signed by the judge, &c., 
from Baker county, because the Board has knowledge that 
it does not give the true vote, and is therefore false and 
fraudulent. 

2d. I protest against throwing out the return from Clay 


county, because it is in all respects regular on its face. The 


fact that it omitted the vote at one precinct, and referred 
the question of counting the vote of said precinct to the 
Board, is no ground for throwing out the whole vote of the 
county, and is in direct opposition to the decision of the 
Supreme Court. Wma. Arcuer Cocke, 
Attorney-General. 
Upon the filing of such return of the Secretary of State, 
McLin, and Comptroller Cowgill, the relator moved to strike 
out from the same all from the word “first,” on page 55, 
down to and including the words “record of the court,” on 
page 57; and this motion was argued by 
Mr. R. B. Hilton and Geo. P. Raney tor the relator, and 
Mr. J. P. C. Emmons for respondents, McLin and Cowgill. 


And afterwards, on the first day of January, A. D. 1877, 


Mr. Justice Westcorr delivered the opinion of the 
court. 

We propose not only to dispose of the motion in this case 
made and submited this morning, but also to announce our 
views in reference to the whole subject matter of what is 
called a.return to the peremptory writ in this cause. 








60 SUPREME COURT. 








Drew v. State Canvassing Board—Opinion of Court. 








The first and only general question involved in this whole 
matter is, what is in form and substance the legal and proper 
paper to be filed by a respondent in response to a peremp- 
tory writ of mandamus ? 

The second question is, have the respondents complied 
with the law in this respect ? 

The third question is, in case they have or have not com- 
plied with the law, what is the proper order to be made by 
the court in this behalf? 

To the first question, what is the legal and proper pa- 
per to be filed by a respondent in response to a peremptory 
writ of mandamus? Upon this question there is no conflict 
in the authorities. “There is strictly no return to a per- 
emptory writ. It is to be obeyed, and a certificate is made 
of what has been done.” This is the language of Mr. Jus- 
tice Woodward, in delivering the opinion of the Supreme 
Court of Iowa, (9 Iowa, 335,) and such is the view an- 
nounced by all the courts, English and American, so far as 
the gases decided by them upon the subject, have been ex- 
amined by us. (Tapp. on Man., 61, 389, 445, and 456.) 
The granting “a peremptory writ implies that the party 
has been fully heard, and therefore he can allege no reason 
why he has not obeyed it.” Such is the language of Mr. 
Chief-Justice Ruffin, of the Supreme Court of North Caro- 
lina, in the case of The State vs. Robert Jones, et a/., 1 Ired.., 
414. If such be the necessary inference, and in this case 
such inference corresponds with the fact, for the parties 
have been fully heard, then the pleadings, so far as the pro- 
priety of granting the writ is concerned, and as to matters 
of defense to the action proper, are closed, and the necessary 
result is that no such matter can be considered or be made 
the subject matter of any response to this peremptory writ. 

We have to apply these plain simple principles of law to 
what here purports to be a response to the peremptory writ. 
The first paper which we have on file connected with what 
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purports to be a “return” to the writ, is the certificate which 
" constitutes the evidence and statement of a canvass made by 
the Board of State Canvassers of votes cast at a general elec- 
tion held in this State on the seventh of November, A. D. 
1876. The statute regulating this subject provides that 
the Board shall make and sign a certificate containing in 
words written at full length the whole number of votes 
given for each person for each office, and for members of the 
Legislature, and therein declare the result, which certificate 
shall be recorded in the oftice of the Secretary of State in a 
book to be kept for that purpose, and the Secretary of State 
shall cause a certified copy of such certificate to be published 
once in one or more newspapers printed at the seat of gov- 
ernment. The proper and only legal place of deposit of 
this original certificate, constituting the evidence of impor- 
tant action by State authorities, is the office of the Secretary 
of State. It is, under the statute, the basis of important 
official action which the law imposes upon him, and it 
should be upon the files of his office as evidence of the fact 
that the certificate recorded and published by him is a cor- 
rect copy of the original, and that his duty in this respect 
has been properly discharged. As to this paper, therefore, 
it is improperly and illegally on the files of this court. 
Under the statute it has its proper place, and to that place 
it is as much the plain duty of this court to send it as it is 
the manifest duty of this officer to receive and file it. There- 
fore it is the order of the court that the Clerk of this Court 
deliver this paper to the Secretary of State of the State of 
Florida. And the Clerk of this court is directed to trans- 
mit to said officer at the same time a certified copy of so 
much of this opinion as refers to the proper place of deposit 
of this certificate. 

The second paper on file connected with what purports to 
be a “return” is what is called the “ protest ” of the re- 
spondents, Cowgill and McLin. This court is not and 
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should not be offended at the filing of any respectful and 
proper protest to any or all of its action at the proper time 
and under circumstances which authorize such action. Such 
protest will always, when so filed, receive that respectful and 
calm consideration which it is the right of every man to 
have at the hands of a judicial tribunal. In this case the 
matter of jurisdiction which this “ protest ” proposes again 
to raise was made the subject of defense by the repondents, 
Cowgill and McLin. We have heard them fully. We have 
determined that we have jurisdiction. It is our duty to en- 
force it. It is the duty of the respondents to obey. Under 
the circumstances of this case, and as a response setting up 
matters of. defense as to which these parties have been al- 
ready heard, it is not proper here. We cannot hear further 
argument as to this matter. We cannot act as though the 
pleadings proper in this cause are now open to amendment. 
The pleadings are closed, and the simple duty of the re- 
spondents is to obey the writ and to make a certificate ot 
their obedience. Again, this paper, like the first paper we 
have considered, purports to set up a canvass of votes cast 
for other persons and officers than George F. Drew, Marcel- 
lus L. Stearns and other persons for Governor. The only 
relator in this case is George F. Drew. All of the other 
persons mentioned in these papers as receiving votes tor 
various offices, and who are declared elected to such offices, 
are in no manner parties to this controversy. As a judicial 
tribunal we should take no action which can directly affect 
their rights or approve any action by the Board of Canvass- 
ers affecting their rights, except according to the law of the 
land, which is after notice, hearing and trial. In a pleading 
in equity this would be impertinent and irrelevant matter 

In a common law proceeding it is surplusage to be quashed 
and set aside upon motion. It is therefore ordered that the 
same be set aside and quashed as surplusage, having no con 

nection with any proper response to the peremptory writ 
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This court is not a Board of Canvassers. If the Board see 
proper to canvass the returns of votes with reference to 
offices other than that of Governor, in conformity to their 
duty as defined by this court, that is a matter as to which 
we can decide nothing. It is not here involved. 

As to the separate answer of respondent, William Archer 
Cocke, Attorney-General of the State of Florida, it must be 
set aside and quashed. Its approval, like the approval of 
what purports to be a protest, would be approval by this 
court of action by the Board affecting others than the rela- 
tor in this cause. This brings us to the consideration of the 
particular motion here made. It must be denied. This 
court cannot simply strike out that portion of the protest 
sought to be stricken out under this motion, thus leaving a 
large part. of this paper which we have already stated must 
be quashed. 

In determining this matter the court must be permitted 
to say that its decision here establishes in all future proceed- 
ings by mandamus what is in form and substance a proper 
response to a peremptory writ in this State. It becomes us 
to be careful, and that we do not prescribe a rule of practice 
which may hereafter be shown, as applied to the rights of 
this people, to be erroneous. The conclusion we reach is, 
that these respondents have made no response which this 
court can accept. 

Their duty is plain and simple under this peremptory 
writ. It is to canvass, count, and add up returns of votes 
cast in the several counties in this State for the persons 
voted for for the office of Governor. This act involved 
writing to the extent of one or two pages, and we think the 
duty can be performed in two or three hours. 

The order is that the “ return ” to the peremptory writ is 
quashed ; that the paper purporting to be a certificate of a 
canvass of votes cast on the seventh of November A. D. 
1876, at a general election in this State, be returned to the 
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office of the Secretary of State by the Clerk of this court ; 
that what purports to be a protest, as well as the return, 
signed by William Archer Cocke, Attorney-General, be 
quashed ; that an order be made repeating the peremptory 
writ, and directing a strict compliance with the order and 
direction of the court in this behalf; and that the respon- 
dents do perfectly execute the duty heretofore and hereby 
enjoined upon them by half-past five o’clock p. m. of this 
day. 


After the filing of this opinion, the following order was 
entered : 


The court having considered the motion of relator, and 
being advised of its opinion to be given in the premises, it 
is ordered that the motion of the relator to strike out cer- 
tain portions of the paper called a “ protest,” filed herein by 
the respondents, be and the same is denied. 

Ordered further, that the said paper called a “ protest” 
be and the same is set aside and quashed as in no manner 
constituting a proper response to the peremptory writ; and 
as to the separate answer of the Attorney-General, it is or- 
dered that the same be set aside and quashed. 

It is further ordered, that the paper purporting to bea 
certificate of a canvass of votes given at a general election 
in this State, signed by the Board of State Canvassers, be 
returned by the clerk to the office of the Secretary of State, 
together with a copy of so much of the opinion of this court 
herein as relates to the proper place of deposit of said paper. 

And it is further ordered, that the respoudents strictly 
comply with the order and mandate of this court in this 
behalf, to-wit: That they canvass and count the returns for 
said oflice from each and every of the counties of this State, 
wherein an election was held for said office: and especially 
that they do canvass and count the said clection returns 
from the said counties of Jackson, Hamilton, Manatee and 
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Monroe, and that they determine from a canvass and count 
and examination and tabulation of all the votes cast for the 
said office of Governor, at said election, in all the counties 
of the State, as shown by the election returns of said elec- 
tion received at the office of the Secretary of State, who 
has been elected by the highest number of votes to the said 
office of Governor as shown by the said returns; and that 
they do, as such Board, make and sign a certificate as re- 
quired by law, containing in words and figures written at 
full length the whole number of votes given at said election, 
as shown by said returns, for the said office of Governor of 
the State of Florida, and the number of votes given for each 
person voted for for said office, and in said certificate de- 
clare the result of the said election for Governor of the said 
State; and that they do perfectly execute the duty herein 
and hereby enjoined by the hour of thirty minutes past five 
o'clock P. M. of this day. 


And on the same day this order was duly served on the 
respondents, and they filed a return to the peremptory writ, 
stating that in pursuance to said writ they had proceeded to 
re-canvass, according to the face of the returns as made by 
the county canvassers, the votes cast at the election held on 
the 7th of November, 1876, for Governor of Florida. In 
this return there is given a detailed statement of the num- 
ber of votes cast in each separate county for the office of 
Governor, and for each person for such office, except the 
county of Clay, the returns from which the Board rejected, 
“because on their face they appeared to be false and only 
represented a part of the votes actually cast for Governor in 
that county.” This return also states as the result of the 
canvass that the whole number of votes cast in the State for 
Governor was 48,166, and that of these M. L. Stearns re- 
ceived 23,984 and George F. Drew 24,179, D. 8. Walker 1, 
Jrander Trearson 1, and William Hutchins 1, and concludes 
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by certifying and declaring that George F. Drew was elect- 
ed Governor of Florida. Attorney-General Cocke append- 
ed a note to this return stating that he differed from the 
majority of the Board as to rejecting the Clay county re- 
turn, and as to which was the legal return from Baker 
county. 

On the 2d day of January, 1877, the respondents filed an 
amendment to the above return, stating that they had filed 
in the Secretary of State’s office a certificate under said 
Section 4 of Chapter 1868, Laws of Florida, containing in 
words written at full length the whole number of votes 
given for the office of Governor on the 7th day of Novem- 
ber, 1876, as appears by such re-canvass of votes. 

The court thereupon made the following order, striking 
out the detailed statement of the votes cast in the several 
counties from said return, so as to make the same conform 
to the views of the court: 


And now, on reading and filing the certificate of the re- 
spondents under date of January 1, 1877, and the additional 
certificate of the respondents filed this day, and the relator 
not objecting, it is considered by the court that the said re- 
spondents have substantially complied with the mandate of 
this court in this behalf. But, because the respondents have 
incorporated in their said certificate a detailed statement of 
votes cast in the several counties at the late election, which 
said detailed statement was not required by the order of this 
court, and with which this court in this proceeding has no 
concern, and in the making and incorporating such state- 
ment in their said certificate the said respondents have un- 
necessarily encumbered the records of this court with matter 
not pertinent or material, it is therefore ordered by the 
court, of its own motion, that all such detailed statement be 
and the same is hereby quashed and struck out, leaving and 
saving the rest and residue of said response to stand as a 
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substantial compliance with the requirements of the law as 
to the matter before this court. 

It is further considered and adjudged that the respondents, 
Samuel B. McLin and Clayton A. Cowgill, pay the costs of 
this proceeding. 








